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ATTORNEY FOR DEFENDANT SUNNYSIDE PARK UTILITIES, INC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT
PRESS,
Idaho corporation,

INC. ,

an )

Case No. CV-06-7097

)
)

Plaintiff,

)

v.

)
)

UTILITIES,
SUNNYSIDE
PARK
INC.,
an Idaho corporation,
SUNNYSIDE
PARK
OWNERS
an Idaho
ASSOCIATION,
INC.,
SUNNYSIDE
corporation,
PROFESSIONAL
INDUSTRIAL
AND
PARK, LLC, an Idaho limited
liability corporation,
DOYLE
BECK, an individual, and KIRK
WOOLF, an individual.

)

Defendants.

)
)
)

REPLY TO PLAINTIFF'S
RESPONSE TO DEFENDANTS'
OBJECTIONS TO MEMORANDUM
OF ATTORNEY'S FEES AND
COSTS

)
)
)

)
)

)
)
)

)
)

SUNNYSIDE
PARK
UTILITIES, )
INC.,
an Idaho corporation, )
and SUNNYSIDE INDUSTRIAL AND )
PROFESSIONAL
PARK,
LLC,
an )
Idaho
limited
liability )
)
corporation.
Counterclaimants,

v.

)
)
)
)

)
PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS )
)
WATERS, an individual.

Counter-defendants.

)
)
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COMES NOW the Defendant,
Idaho corporation,

(hereafter "Sunnyside

Plaintiff's Response

to Defendants'

Attorney's Fees and Costs.
obj ections

Sunnyside Park Utilities,
ll

an

and files this Reply to

Obj ections

to Memorandum of

Sunnyside adopts and relies upon all

to Plaintiff's attorney fees

Beck and Woolf

)

Inc.,

set forth by Defendants

in their separate obj ection,

as

if

incorporated

herein.
ARGUMENT

Printcraft asserts that "unless the defendants can show their
transactions with Printcraft were for personal or household
purposes, or that their commercial transactions with Printcraft do
not constitute the basis upon which Printcraft recovered, their
myriad arguments must fail." See Response to Defendants'
Objections to Memorandum of Attorney's Fees and Costs. Printcraft
has asserted that it is entitled to attorney fees under two
alleged commercial transactions:

(l)Printcraft's lease with CTR

Management; and (2) Printcraft's payment for utility services that
were prohibited as a result of defendant's malfeasance. See
Memorandum of Law RE: Award of Attorney's Fees, pg. 6. Sunnyside
acknowledges that both of these alleged transactions would be
commercial in nature as opposed to household or personal. However,
neither of these commercial transactions provide Printcraft with a
basis to recover attorney fees.
I. PRIVITY OF CONTRACT IS REQUIRED

Printcraft asserts that Blimka v. My Web Wholsaler, LLC, 143
Idaho 723, 152 P.3d 594 (2007), establishes that "[c]ontractual
privity is not a pre-requisite to establishing that the defendants
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participated in a commercial transaction with Printcraft." See
Response to Defendants' Objections to Memorandum of Attorney Fees
and Costs, pg. 4. However, the post-Blimka, case BECO v. J-U-B
Engineers, 145 Idaho 719; 184 P.3d 844

(2008) establishes that

privity is required to recover under Idaho Code §12-120(3). The

Supreme Court In BECO specifically held:
The case at bar clearly involved a 'commercial transaction'
within the meaning of I.C. §12-120(3), but the transaction
was between the City and BECO and not between J-U-B and BECO.
J-U-B was acting as the City's agent in the transaction but
there was no commercial relationship between J-U-B and BECO.
Therefore, I.C. §12-120(3) does not provide the basis for a
fee award to J-U-B after the point where the contractual
claim was dismissed.
Id. at 726. Printcraft has also failed to distinguish or even
address the recent case of Taylor v. Maile, Docket No. 33781 (130-2009), which establishes that status as the beneficiary of a
commercial transaction is insufficient to obtain attorney fees
pursuant to Idaho Code §12-120(3).
There are two possible explanations for why the decisions in
BECO and Taylor, conflict with what Printcraft claims is the
holding of Blimka:

(1) the Court in BECO and Taylor decided to

reverse Blimka, or (2) Printcraft's interpretation of Blimka is
incorrect, and even under Blimka, contractual privity is required.
A close analysis of Blimka shows that Printcraft's
interpretation of Blimka is incorrect. In Blimka, the plaintiff
pled contract and fraud claims against both the entity and the
individual manager personally and recovered default judgment

against both defendants. Based on that default judgment, the Court
concluded that the plaintiff had a sufficient direct commercial
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transaction with the entity and a sufficient direct commercial
transaction with the individual manager. There simply was no
reason for the Court to then make a holding that contractual
privity is not required, when the default judgment established
that all of the defendants in the case had contractual privity
with the plaintiff. Printcraft has not provided any other cases
which Printcraft claims establish that "[c]ontractual privity is
not a pre-requisite to establishing that the defendants
participated in a commercial transaction with Printcraft." See
Response to Defendants' Objections to Memorandum of Attorney's
Fees and Costs, pgs. 4-6. On the other hand, the post-Blimka
holdings of BECO, supra and Taylor, supra, both require privity in
order for a party to recover attorney fees pursuant to Idaho Code
§12-120(3). Clearly privity is required in order for a party to
recover under Idaho Code §12-120(3).
II.

PRINTCRAFT'S RECOVERY WAS BASED IN TORT NOT IN CONTRACT

Printcraft also argues that Blimka overturned Sowards v.
Rathbun. The Court in Sowards denied the award of attorney fees

finding:

"plaintiffs' suit is based upon a tort claim of fraud

rather than upon the contractual agreement between the parties."
See Sowards v. Rathbun, 134 Idaho 702,

708, 8 P.3d 1245 (2000).

However, Printcraft again has misinterpreted Blimka.
Printcraft's argument regarding Blimka is correct only to the
extent that in Blimka, the Court held that "[t]he commercial
transaction ground in I.C. §12-120(3)

[does not] prohibit a fee

award for a commercial transaction that involves tortious
conduct." See Response to Defendants' Objections to Memorandum of
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Attorney Fees and Costs, pg. 7. However, Printcraft's
misinterpretation of Blimka is evident where Printcraft argues
that Blimka allows an award of attorney fees Idaho Code §12-120(3)
even where the claim sounds in tort, so long as a commercial
transaction is in some way involved.
In Sowards v. Rathbun, the Court set forth the test to
determine if fees were appropriate under §12-120(3) stating:
[T]he award of attorney fees is not warranted every time a
commercial transaction is remotely connected with the case.
Rather, the test is whether the commercial transaction
comprises the gravamen of the lawsuit. Attorney's fees are
not appropriate under I.C. §12-120(3) unless the commercial
transaction is integral to the claim, and constitutes the
basis upon which the party is attempting to recover.
134 Idaho 702, 708, 8 P.3d 1245 (2000) (quoting Brower v. E.I.
DuPont De Nemours & Co., 117 Idaho 780, 784, 792 P.2d 345, 349
(1990). Rather than overturning this test, the Court in Blimka
acknowledged the same test from Brower for determining an award of
attorney's fees allowing fees:

"if 'the commercial transaction is

integral to the claim, and constitutes the basis upon which the
party is attempting to recover. '" Blimka v. My Web Wholesaler, 143
Idaho 723,

728, 152 P.2d 594 (2007) (quoting Brower v. E.I. DuPont

De Nemours and Co., 117 Idaho 780, 784, 792 P.2d 345, 349(1990)).
Cases decided after Blimka, which rely upon the holding in Blimka
to make their determination of attorney fees pursuant to Idaho
Code §12-120(3), continue to analyze whether the gravamen of the
complaint was tort or a commercial transaction. See Esser Electric
v. Lost River Ballistics Technologies,
188 P.3d 854, 863

Inc., 145 Idaho 912, 921,

(2008) ("In this case, the claim for fraud was

integral to the parties' commercial transaction because it arose
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out of the manner in which Esser Electric billed for its work.
Thus, the gravamen of all of the claims alleged by both parties ln
this lawsuit was the commercial transaction between the
parties./J). Because Sowards, Blimka, and the post-Blimka cases all
set forth the exact same test for determining fees under Idaho
Code §12-120(3), it is clear that the Supreme Court did not
overturn Sowards with its decision in Blimka.
The purpose of Blimka was not a dramatic re-write overturning
hundreds of previous cases. Instead, Blimka's purpose was to
prevent elevation of substance over form and focus on the overall
"basis/J of a lawsuit as opposed to individual "claims./J As stated
above in Blimka, the Court held that Idaho Code §12-120(3) does
not "prohibit a fee award for a commercial transaction that
involves tortious conduct," however, cases such as BECO v. J-U-B
Engineers, supra., and Farrell v. Whiteman, Docket No. 34383

(Idaho 1-22-09), establish that the opposite continues to be true:
Idaho Code §12-120(3) does not allow attorney fees every time a
commercial transaction is involved.
In BECO, the Court specifically found the existence of a
commercial transaction, yet still denied fees. BECO, 145 Idaho at
pg. 726

("The case at bar clearly involved a 'commercial

transaction' within the meaning of I.C. §12-120(3)/J) (Emphasis

Added).

Likewise,

Farrell v. Whiteman,

involved a commercial

transaction for architect services one party provided to the other
party and the Court held "[e]ven when a party is permitted some
recovery on an illegal transaction, the court may not award
attorney fees under Idaho Code §12-120(3)." Docket No. 34383, at
REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' OBJECTIONS
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pg. 10. These holdings establish that the pre-Blimka decisions
stating that an "award of attorney's fees is not warranted [under
I.C. §12 120(3)] every time a commercial transaction is remotely
connected with the case" are still good law and were not
overturned by Blimka. See Sun Valley Hot Springs Ranch v. Kelsey,
131 Idaho 657, 663{ 962 P.2d 1041 (1998) (quoting Brower v. E.I.
DuPont De Nemours & Co., 117 Idaho 780, 784, 792 P.2d 345, 349
(1990) ) .
Because Sowards has not been overturned by the Idaho Supreme
Court, and because Sowards, has been so integral to the Court in
determining multiple duty issues in this case, the Court should
follow Sowards, and deny attorney fees to Printcraft.
In this case, it is clear that Printcraft based its attempt
to recover from Sunnyside on the fraudulent non-disclosure, which
provided an exception to Printcraft's illegal conduct and breach
of contract, allowing Printcraft to recover in tort. In this case
Printcraft asserted both ignorance of the law as a defense to it's
illegal discharges and also that Printcraft "entered into and
complied with a separate agreement that it made with the
defendants in October 2006." See Memorandum Decision and Order,
dated August 31, 2007, pgs. 6-7. However, the Court found that
Printcraft could not recover under its contract claim because
" [i]gnorance of the law is not a defense" and "[t]he Court will
not enforce an illegal contract." Id. pg. 9. The Court simply
found that Printcraft could not recover from Sunnyside on the
basis of any commercial transaction.
Printcraft asserts that "defendants' argument confuses the
REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' OBJECTIONS
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concept of an illegal contract with the concept of breach of
contract." See Response, pg. 8. Printcraft's apparent argument is
that Trees (recovery based on a fraud exception to the illegality
doctrine) only applies when both parties engaged in illegal
conduct, and because, only Printcraft engaged in illegal conduct,
Trees does not apply. Printcraft has not cited a single case where
a party was entitled to recover damages once that party had been
found to have breached the contract by illegal conduct.
Trees does apply however, because Printcraft lost its rights
to recover based on the commercial transaction and instead had to
base its claim on the tort of fraudulent non-disclosure.

"When one

party materially breaches an agreement, the other party's
performance is excused." Peterson v. Shore, 146 Idaho 476, 482,
197 P.3d 789 (Ida.App.2008). The only way for Printcraft to have
rights under the agreement Printcraft had breached, would be
through some exception, such as the tort doctrine of fraudulent
non-disclosure. As set forth in Trees, where the party's recovery
is based upon a fraud exception to standard contract law, the case
sounds in tort and the gravamen of the litigation is tort. 138
Idaho at 13. The same result was reached by the Court in Sowards
v. Rathbun, where attorney fees were denied because the claim in
Sowards was not based on the agreement, but was based on
fraudulent non-disclosure. 134 Idaho at 708. In this case
Printcraft is not entitled to attorney fees for recovery, despite
Printcraft's undisputed breach of the contract, because
Printcraft's recovery was based on a fraudulent non-disclosure
claim.
REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' OBJECTIONS
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III.

APPORTIONMENT OF CLAIMS

Printcraft asserts that the attorney fees should not be
apportioned in this case because the fees "were all reasonably
incurred in obtaining relief from the defendants' wrongful conduct
in the commercial context of Printcraft's occupancy of a building
in Sunnyside Industrial Park." See Response, pg. 9. Printcraft
sets forth no case law that allows apportionment based upon
separate "context" but disallows apportionment based on distinct
claims. In fact, in Burns v. County of Boundary, 120 Idaho 623
(Ct.App.1990) referenced in Printcraft's footnote,

the two

distinct "claims" both arose out of the same "context." As
Printcraft correctly noted, in Burns v. County of Boundary "the
court apportioned an award of attorney's fees between the
defendant's successful injunctive relief claim and his
unsuccessful damages claim." See Response, pg. 9, fn. 4. In this
case, Printcraft was unsuccessful on its injunctive relief claim,
its contract claims, its water disconnection claims, etc., and
only recovered damages on its fraudulent non-disclosure claims
relating to the sewer services. Printcraft simply has not
established any reason why the Court should not apportion claims
such as Printcraft's water disconnection claim, Printcraft's
injunction claims{ Sunnyside's the nuisance claim, and Sunnyside's
trespass claim, for which Printcraft has no entitlement to
attorney fees.
IV.

UNREASONABLE FEES

Sunnyside argued that the Court should disallow certain fees
sought by Printcraft because those fees were not related to this
REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' OBJECTIONS
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case. Printcraft argues that "[a]bsent any definitive showing by
the defendants that the entries are unrelated, other than the
defendant's misplaced supposition, does not justify the denial of
those fees." See Response, pg. 10. Comparison of the entries
identified in Sunnyside's objection to Plaintiff's claim for
attorney fees,

to the repository and the documents in this case

establish that those entries are clearly unrelated. There were no
"Tort Claims on Municipality" filed in this case. There were no
"prosecutors" involved. There were no traffic citations or plea
agreements. The burden is on Printcraft to prove these fee claims
relate to the case. The Court should not award fees for those
activities.
Printcraft argues that all of its paralegal work should be
awarded because "[t]he work performed by the paralegals in this
case all related substantively to the case and ensured the proper
delivery of documents during the course of the litigation." See
Response, pg. 11. While Sunnyside does not dispute that the
paralegal's claimed work appears to have related to this
litigation, that is not the standard for an award of fees for
paralegals. As set forth in Ventures v. Loucks, the Court should
strike those items that were clerical work performed by the
paralegals. See 144 Idaho 233, 239, 159 P.3d 870 (2007).

The

standard for the Court in deciding whether to award paralegal fees
or strike them is whether the paralegal "performed tasks that an
attorney otherwise would have performed in the absence of the
[paralegal] ... " In Re University Place, Docket No. 34461 (Idaho
12-10-2008). Therefore the Court should determine which parts of
REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' OBJECTIONS
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the paralegal work would normally have been done by an attorney
and which work would normally have been done by a secretary.
Again, the burden is on Printcraft to provide the Court with
evidence to support such a claim. The work that would normally be
done by an attorney is awardable, while the clerical work is not.
If Printcraft has failed to meet its burden of proof, the
contested paralegal fees should be denied.
CONCLUSION

Printcraft's claim for attorney fees under §12-120(3) should
be denied in total because the alleged commercial transactions
Printcraft relies on to assert its claim are (1) not between the
parties and (2) not the basis of Printcraft's recovery.
Printcraft's main argument is that the case of Blimka v. My Web
Wholesaler, constituted a dramatic re-write of Idaho's law
regarding attorney fees under Idaho Code §12-120(3). However, the
fact that both before and after Blimka (and in Blimka itself),
Idaho's Supreme Court continues to rely upon the same tests and
standards in deciding Idaho Code §12-120(3) establishes that
Printcraft has misunderstood the holding of Blimka. Instead,
Blimka was merely a reminder by the Court that in deciding
attorney's fees under Idaho Code §12-120(3) substance is more
important than form. Idaho Code §12-120(3) neither prohibits a fee
award for a commercial transaction that involves tortious conduct,
nor does it automatically mandate an award of attorney fees every
time a commercial transaction is related to the litigation.
Instead, the focus for the Court must be on the "gravamen of the
lawsuit." Is the award based on tortious conduct or is it based on
REPLY TO PLAINTIFF'S RESPONSE TO DEFENDANTS' OBJECTIONS
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a commercial transaction? In this case, because of the lack of
privity and Printcraft's own illegal breaches of the contract,
Printcraft's recovery was based upon what the jury found to be
fraudulent non-disclosures by Sunnyside. Under these facts,

the

Court should not award any attorney's fees based on Idaho Code
§12-120(3) .
Even if the Court finds that Printcraft is entitled to
attorney fees under §12-120(3), Printcraft's claims are excessive,
should be significantly reduced and should be apportioned based
upon distinct claims.

DATED this

day of May, 2009.

Daniel R. Beck
Attorney for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I served a true and correct copy of the
following described pleading or document on the attorneys listed
below on this

day of May, 2009:

REPLY TO PLAINTIFF'S RESPONSE TO
DEFENDANTS' OBJECTIONS TO
MEMORANDUM OF ATTORNEY'S FEES
AND COSTS

Document Served:

Attorneys Served:

Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, ID 83404

I.

Bryan Smith
SMITH, DRISCOLL & ASSOCIATES
P.O. Box 50731
Idaho Falls, ID 83405-0731
Fax: 529-4166

U.S. Mail
Facsimile
Hand Delivery

_ _ U.S. Mail
Facsimile
--"oJ-_ _ Hand Delivery

FULLER & CARR
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Bryan D. Smith, Esq. - ISB No. 4411
B. 1. Driscoll, Esq. - ISB No. 7010
SMITH, DRISCOLL & ASSOCIATES, PLLC

P. O. Box 50731
414 Shoup Avenue
Idaho Falls, Idaho 83405
Telephone: (208) 524-0731
Telefax: (208) 529-4166
Attorneys for Defendants, Doyle Beck,
and Kirk Woolf

IN THE DISTRlCT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
PRINTCRAFT PRESS, INC., an
Idaho corporation,

Plaintiff,
v.

SUNNYSIDE PARK UTILITIES, INC.,
An Idaho corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an Idaho
corporation, SUNNYSIDE INDUSTRlAL
AND PROFESSIONAL PARK, LLC, an
Idaho limited liability corporation, DOYLE
BECK, an individual, and KIRK WOOLF,
an individual,
Defendants.

SUNNYSIDE PARK UTILITIES, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
Corporation, DOYLE BECK, an individual,
and KIRK WOOLF, an individual,
Counterclaimants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-06-7097
REPLY BRIEF TO
PLAINTIFF'S RESPONSE
TO DEFENDANTS'
OBJECTION TO REQUEST
FOR ATTORNEY'S FEES
AND COSTS

)
)
)
)
)
)
)
)
)
)
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v.

)
)

PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS WATERS,
an individual,

)
)
)
)

Counter-defendants.

)
)

I.

BLIMKA AND CASES DECIDED THEREAFTER SUPPORT THE
CONCLUSION THAT NO "COMMERCIAL TRANSACITON" EXISTS TO
SUPPORT AN AWARD OF ATTORNEY'S FEES.

Defendant relies on Blimka v. My Web Wholesaler, LLC, 143 Idaho 723 (2007) as
support for its position that a "commercial transaction" exists here sufficient to support
an award of attorney's fees. However, Blimka and cases decided thereafter actually
support Beck and Woolfs position that no "commercial transaction" exists here
sufficient to support an award of attorney's fees under Section 12-120(3).
In Blimka, Mike Blimka ("Blimka") entered a contract for the purchase of 26,500
jeans from My Web Wholesalers, LLC ("My Web.") Blimka purchased the jeans in
response to an email containing an offer for the sale of jeans. My Web's manager, Lisa
DePalma ("DePalma"), utilized the internet to advertise and conduct business. Blimka
contacted My Web by phone to inquire about the offer and spoke with DePalma. Over
the course of the conversation with DePalma, the parties arrived at a deal for purchase of
the jeans. My Web sent Blimka an invoice for 26,500 units of jeans at 79 cents per unit,
plus shipping, totaling $20,935.00. In response, Blimka wired the funds to My Web and
the jeans were shipped to Blimka in Idaho FOB California. Blimka claimed that the jeans
were nonconforming and sued My Web and DePalma for fraud, breach of the implied
warranty of merchantability, and breach of an express warranty. Blimka obtained a
default judgment against both defendants that they had committed fraud, breached the
REPLY BRIEF TO PLAINTIFF'S RESPONSE TO DEFENDANTS' OBJECTION TO REQUEST
FOR ATTORNEY'S FEES AND COSTS - Page 2
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implied warranty of merchantability, and breached an express warranty. This default
judgment was affirmed on appeal.
The Idaho Supreme Court affirmed the award of attorney's fees under Idaho Code
Section 12-120(3). Until Blimka, the Idaho Supreme Court had from time to time denied
attorney's fees under Section 12-120(3) on the commercial transaction ground either
because the claim sounded in tort or because no contract was involved. However, in
Blimka, the Court clarified that "the commercial transaction ground in I.C. § 12-120(3)
neither prohibits a fee award for a commercial transaction that involves tortuous conduct
nor does it require that there be a contract." The Court expressly held that "[a]ny
previous holdings to the contrary are overruled. We hold that Blimka is entitled to a fee
award on appeal with respect to his fraud claim, as he is seeking recovery of damages
sustained as a result of the commercial transaction involved in this case."
Importantly, in Blimka, the plaintiff recovered a judgment against both
defendants, i.e., My Web and DePalma, for not only fraud, but also for breach of the
implied warranty of merchantability and breach of an express warranty-two contract
claims. Having concluded that both defendants had breached an implied and an express

warranty in a contract with the plaintiff, the Court readily concluded that a "commercial
transaction" existed between the parties, i.e., My Web, DePalma, and Blimka, within the
meaning of Section 12-120(3). The court clarified that once a court finds a "commercial
transaction" within the meaning of Section 120(3), then the prevailing party can recover
attorney's fees for tort claims, including fraud, involved with that "commercial
transaction." After Blimka, a court no longer looks to the type of claim to determine
whether attorney's fees are recoverable under the "commercial transaction" ground of
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Section 12-120(3). Instead, a court determines whether a "commercial transaction" exists
between the parties and awards attorney's fees for all claims involved in that
"commercial transaction" irrespective of whether the claim involves a tort like fraud.
Here, unlike the plaintiff in Blimka, Printcraft did not recover a judgment for
breach of contract against Sunnyside Park Utilities, Inc., Beck or Woolf. Unlike My Web
who sent Blimka an invoice for his purchase of the jeans, no evidence exists that
Sunnyside Park Utilities, Inc., Beck, or Woolf sent Printcraft any invoice for anything.
To the contrary, the evidence is that Sunnyside Park Utilities, Inc. sent CTR Management
an invoice for utility services, not Printcraft. Unlike Blimka, where the fraud claim arises
out of the purchase and sale of jeans, Printcraft purchased nothing (including the lot, the
sewer connection nor utility services) from Sunnyside Park Utilities, Inc., Beck or Woolf.
Accordingly, defendants' "fraud" does not involve any "commercial transaction" within
the meaning of Section 12-120(3), and Printcraft cannot recover attorney's fees under
Section 12-120(3).
II.

PRINTCRAFT'S RELIANCE ON BLIMKA TO SUPPORT AN AWARD OF
FEES IN THIS CASE IS WITHOUT MERIT.
Printcraft argues that Blimka applies because Printcraft and the defendants

"communicated" regarding occupancy in the Sunnyside Industrial Park in which
"industrial septic service" would be provided to an "industrial building." Also, Printcraft

claims that just like the manager in Blimka, DePalma, was found liable for attorney's fees
even though DePalma did not personally enter a contract with plaintiff, Beck and Woolf
can be liable for attorney's fees even though they did not enter any contract with
Printcraft. Finally, Printcraft argues that Beck and Woolf negotiated and discussed a
business proposition for Sunnyside Park Utilities, Inc. thereby inducing Printcraft to
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occupy an industrial park and to agree to pay for "industrial septic service" provided by
Sunnyside Park Utilities, Inc. Printcraft claims that for all these reasons, this case is
factually indistinguishable from Blimka where the court found a "commercial
transaction" and awarded attorneys fees under Section 12-120(3). Printcraft' s analysis is
flawed.
First, the evidence is undisputed that Sunnyside Park Utilities, Inc. billed CTR
Management, not Printcraft, for utility service. Therefore, any agreement Printcraft made
to pay for utility service was with CTR Management, not with SUlIDyside Park Utilities,
Inc. who had no control over how CTR Management would bill its various tenants for
utilities or whether it would bill its tenants for utilities.
Second, the plaintiff in Blimka obtained a default judgment against the manager,
DePalma, for breach of implied warranty and breach of express warranty. Thus, as a
matter of law DePalma entered a contract with Blimka just as My Web entered a contract
with Blimka. Given the default judgment against DePalma for breach of contract,
Printcraft cannot even argue that DePalma did not enter a contract with Blimka. Beck
and Woolf submit that entering a contract for 26,500 pairs of jeans is clearly a
"commercial transaction."
Third, in Blimka, the parties did more than just "communicate," "negotiate," and
"discuss" a business proposition. They entered into a business transaction in which My
Web and DePalma sold jeans to Blimka who paid for the jeans. However, in this case
there was no evidence at trial that defendants "negotiated" anything with Printcraft. In
fact, Travis Waters testified that in the only two or three discussions with defendants
before moving into the subdivision he and defendants discussed possible lots for sale and
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having plans reviewed by the architectural control committee. These discussions hardly
amount to a "commercial transaction" and are a far cry from the "commercial
transaction" in Blimka for 26,500 jeans.
III.

CASES DECIDED AFTER BLIMKA SUPPORT BECK AND WOOLF'S
ARGUMENT THAT NO "COMMERCIAL TRANSACTION" EXISTS
BETWEEN THE PARTIES FOR PURPOSES OF AWARDING ATTORNEY'S
FEES UNDER SECTION 12-120(32.
Since the Supreme Court decided Blimka in January 2007, the Court has decided

eight additional cases where the Court has cited and/or otherwise applied Blimka. In five
of these cases, the cOUli found a "commercial transaction" arising from some contract
between the parties. See Vanderford Company, Inc. v. Knudson, 144 Idaho 547 (2007)
(holding that transactions involving accounts, notes, guarantees, and contracts for real
estate development and sales are "commercial transactions" for purposes of Section 12120(3)); Cannon v. Perry, 144 Idaho 728 (2007) (holding that parties who had bought
property for investment purposes had entered a "commercial transaction" for purposes of
Section 12-120(3)); Esser Electric v. Lost River Ballistics Technologies, Inc., 145 Idaho
912 (2008) (holding that where both parties sued for breach of contract arising from
electrical work performed by the plaintiff, the action arose out of a "commercial
transaction" within the meaning of Section 12-120(3) and holding that the fraud claim
was integral to the "commercial transaction" because it arose out of the manner in which
the electrical contractor billed for its work); Lee v. Nickerson, 146 Idaho 5 (2008)
(holding that the prevailing party was entitled to recover attorney's fees for successfully
defending a tort claim because the tort claim was integral to "the commercial transaction,
the parties' contract"); and City of McCall v. Buxton, 146 Idaho 656 (2009) (overruling
prior Idaho case law and holding that the district court properly held that the action
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involved a "commercial transaction" between a client and its attorney thus entitling the
prevailing party to attorney's fees under Section 12-120(3) on negligence claims where
the client had "hired" the attorney to represent it in connection with a city construction
project and the attorney did represent the client).
In two of the eight cases, the Court found no "commercial transaction" and found
no contract between the parties. See Commercial Ventures, Inc. v. Rex M & Lynn Lea
Family Trust, 145 Idaho 208, 219 (2008) (holding that one of the parties ("Wilde") could

not recover attorney's fees under the "commercial transaction" portion of Section 12120(3) "[s]ince Wilde did not have a contract with Commercial"); and Beco Construction
Company, Inc. v. J-U-B Engineers, Inc., 145 Idaho 719, 723 (2008) (holding that

although there was a "commercial transaction" between BECO and the City of Pocatello
pursuant to their contract, "there was no commercial relationship between J-U-B and
BECO" who had multiple negotiations, communications, discussions, and significant
interactions, but who did not have a contract with each other).
In one of the eight cases, the Court found no "commercial transaction" in spite of
the fact that there was an employment contract. See Stout v. Key Training Corporation,
144 Idaho 195 (2007) (the Court found no "commercial transaction" where the plaintiff
prevailed on a statutory claim that does not provide for attorney's fees even though the
underlying transaction was not "personal" and arose out of an employment contract).
The Court in Stout declined to find a "commercial transaction" within the meaning of
Section 12-120(3) because the only claim the plaintiff prevailed on was a statutory claim
that the Court concluded the legislature clearly intended would not include an award of
attorney's fees to a prevailing party. The Court simply did not want the prevailing party
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to recover attorney's fees under the general Section 12-120(3) "commercial transaction"
provision where the legislature intended that a prevailing party recover no attorney's fees
under the specific statute the plaintiff prevailed on.
This survey of case law decided after Blimka is revealing. In seven of the eight
cases the determination of whether the parties have a "commercial transaction" is tied
closely to whether the parties had a contract. In five cases where the parties had a
"commercial transaction," the parties had a contract. In two cases where the parties had
no "commercial transaction," the parties had no contract. The Court decided Stout based
on effecting the clear intent of the legislature finding no "commercial transaction" even
though the parties in fact had an employment contract.
All this suggests that whether the parties have a contract between themselves is by
far more often than not dispositive of the "commercial transaction" determination. Beck
and Woolf acknowledge that the Court has said in Blimka and other cases that the
"commercial transaction" determination does not require that there be a contract.
However, Beck and Woolf submit that the Court has made this statement so as not to
preclude a finding of "commercial transaction" for that unique case where there is no
contract but a "commercial transaction"--for example, where the parties enter a contract
but the defendant successfully defends based on the plaintiff's fraud, mutual mistake, or
statute of frauds that results in the contract being unenforceable. Under these facts, there
very well may be a "commercial transaction" yet no contract. However, to date, the
Court has not identified that unique case where there is no contract but yet a "commercial
transaction. "
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Here, there is no contract between the parties for purposes of finding a
"commercial transaction" within the meaning of Section 12-120(3). Beck and Woolf
have cited law that no "commercial transaction" within the meaning of Section 12-120(3)
exists between parties to a contract and a third party beneficiary to the contract. Tolley v.
THI, Co., 140 Idaho 253 (2004). Beck and Woolf have also cited law that the court
cannot imply an in fact contract where an express agreement (like the third paIiy
beneficiary agreement in this case) already governs the relationship between the parties.
Jorgensen v. Coppedege, 145 Idaho 524, 529 (2008); In Re Estate o.fBoyd, 134 Idaho
669, 673 (Ct. App. 2000); and Triangle Mining Co., Inc. v. Stauffer Chemical Company,
753 F.2d 734, 742 (1985). Beck and Woolf have also cited law that no consideration
exists for the implied in fact contract this cOUli has found because Sunnyside Park
Utilities, Inc. was already obligated to collect and treat Printcraft's waste long before
Printcraft ever moved into the subdivision. Shore v. Peterson, 2009 WL 540542 (Idaho
March 5, 2009) (citing Dashnea v. Panhandle Lumber Co., 57 Idaho 232, 238 (1937)
(quoting Indep. Sch. Dist. No.6 v. Mittry, 39 Idaho 282, 289, 226 P. 1076, 1078 (1924)));
nd
and Murry v. Northrop Oruman Information Technoligy, Inc., 444 F.3d 169 (2 Cir

2006).
Accordingly, there is no contract between the parties, and no facts exists to place
this case into one of those unique cases (so unique the Supreme Court has not even
identified one) where the parties have a "commercial transaction" even without any
contract between themselves. This court should deny Printcraft attorney's fees because
there is no "commercial transaction" within the meaning of Section 12-120(3).
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IV.

PRINTCRAFT FAILS TO DISTINGUISH APPLICABLE CASE LAW.
Beck and Woolf have cited Tolley for the proposition that the third party

beneficiary agreement will not support a finding of a "commercial transaction." Beck
and Woolf have fUliher cited case law that (1) this court cannot find an implied in fact
contract because the third party beneficiary agreement already expressly governs the
relationship between the parties; and (2) there is no consideration for the implied in fact
contract because Sunnyside Utilities, Inc. was already obligated to collect and treat
Printcraft's waste before Printcraft ever moved into the subdivision. Printcraft has made
no effort to distinguish or even address Tolley or the case law Beck and Woolf cite in
support of their position that there is no implied in fact contract. Printcraft ignores this
case law because Printcraft has no answer for it. Instead, Printcraft relies on the language
from Blimka that the "commercial transaction" determination does not require that there
be a contract. However, as explained above, the Idaho Supreme Court has never applied
Blimka to find a "commercial transaction" in the absence of a contract, and Printcraft has

given no good reason for this court to do it in this case.
Finally, Printcraft has not distinguished or even addressed Beco Construction
Company. Inc. v. J-U-B Engineers. Inc., supra, 145 Idaho at 719. The Idaho Supreme

Court in BECO found that there was no "commercial relationship" between BECO and
J-U-B even though J-U-B was the project engineer for the City of Pocatello who had a
contract with BECO. As project engineer, BECO had "discussions," "negotiations,"
"significant interactions," and "conducted business" with J-U-B (all the things Printcraft
relies on to argue for a "commercial transaction" here) on a daily basis for several
months. Yet, the COUli found no "commercial relationship" between BECO and J-U-B.
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Importantly, the Court made this determination even though the Court found that J-U-B
was the agent for the City of Pocatello. This is significant because the Court did not
allow J-U-B to "piggyback" on the City of Pocatello's contract for purposes of finding a
"commercial transaction" with BECO. Although the Court found that BECO and J-UB's business dealings unmistakably arose from a "commercial transaction" between
BECO and the City of Pocatello, in isolation there was no "commercial transaction"
between BECO and J-U-B.
Here, there is a "commercial transaction" between Sunnyside Park Utilities, Inc.
and Sunnyside Park Owners Association, Inc. by virtue of the third party beneficiary
agreement. There is a "commercial transaction" between Printcraft and CTR
Management, LLC to lease the premises. There may well be a "commercial transaction"
between Sunnyside Park Utilities, Inc. and CTR Development, LLC by virtue of CTR
Development's payment of the connection fee. There may be a "commercial transaction"
between Sunnyside Park Utilities, Inc. and CTR Management, LLC by virtue of
Sunnyside Park Utilities, Inc's monthly billing for utilities and CTR Management's
monthly payment. But BECO requires that this court look past these "commercial
transactions" and beyond labels like "industrial septic service" and "industrial building"
and isolate the relationship between Printcraft and the defendants. In isolation, this
relationship establishes no "commercial transaction" between the defendants and
Printcraft.
Moreover, under BECO, even if a "commercial transaction" existed between
Sunnyside Park Utilities, Inc. and Printcraft, the court could not "piggyback" Beck and
Woolf on that contract for purposes of finding a "commercial transaction" and awarding
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attorney's fees against Beck and Woolf. Accordingly, the court should award no
attorney's fees against Beck and Woolf.
V.

CONCLUSION.
For all the reasons set forth above, Beck and Woolf respectfully request that the

court deny Printcraft's rer-r-0r attorney's fees against defendants Beck and Woolf.
DATED this

~ day of May, 2009.

By: +~~~~-1-~~~~$.
Bryan D.
Attorneys for Defendants,
Doyle Beck and Kirk Woolf
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COME NOW the Defendant,
Idaho corporation,
For Relief

receiving

(hereafter "Sunnyside")

From Judgment

entitled to relief
sewer

Sunnyside Park Utili ties,

from

services

Pursuant
the

to

the

an

and files this Motion

IRCP

60 (b).

judgment because

from

Inc.,

City of

Sunnyside

is

Printcraft is now

Idaho

Falls,

and in

excess of $700,000 of the judgment awarded to Printcraft consists
of

future

damages,

on

the

premise

that

Printcraft

had

no

reasonable possibility of obtaining municipal sewer service.
STATEMENT OF FACTS
1. Printcraft's damage claims at trial included moving expenses,

collecting and hauling expenses up to the time of trial,
future collecting and hauling expenses, and ten years of rent
(from January 2006 through January 2016) for the building
occupied by Printcraft.
2. As asserted by Printcraft,

damages included rental on a

building that had no value because it was without sewer
service. See Memorandum Decision and Order, dated April 24,
. 2009, pg. 4.
3. Printcraft argued that "Printcraft lost the value of the
building as a commercial asset because a fundamental
requirement of any lease is that the building has adequate
sewer service." See Memorandum in Opposition to Motion for
Judgment Notwithstanding Verdict, dated April 2, 2009, pg.
15.

4. At trial as justification for claiming ten years in rent,
"Waters testified that he had explored alternative solutions,
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including connection to the City of Idaho Falls, and no other
reasonable options exist." Id., pg. 8.
S. Printcraft sought full payment of all of its $1.08 million
dollars in rent over a ten year period, including nearly
seven years of future lease payments, based on a claim that
it would have no choice but to occupy a building that had no
sewer service. Id.
6. The jury awarded Printcraft $990,000, nearly the full amount
sought by Printcraft.
7. Based upon the proof Printcraft put on at trial, of the
$990,000 judgment at least $700,000 was future damages for
either collecting and hauling sewage or future rent based
upon Printcraft's claim that it had no alternative other than
to haul its own waste or occupy a building with no sewer.
8. On July 2, 2009, the building occupied by Printcraft was
connected to the City of Idaho Falls sewer treatment plant
and is now receiving sewer services from the City of Idaho
Falls. See Affidavit of David Smith, dated August 11, 2009,
para. 3.
9. Printcraft Press, as a tenant of the building located at 3834
South Professional Way,

Idaho Falls, Idaho is receiving sewer

services from the City of Idaho Falls. Id. para. 4.
10. The City of Idaho Falls will continue to provide sewer
services to the building occupied by Printcraft as long as
the owner and occupants of the building desire service and
comply with the City's ordinances. Id. para. S.
LEGAL STANDARD
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Idaho's Courts have stated "[a]n aggrieved party may obtain
relief from a final judgment by making a motion to the trial court
under I.R.C.P. 60(b). Such a motion should not be used, however,
as a substitute for a timely appeal." Miller v. Haller, 129 Idaho
345, 348 (1996). "[A]lthough the court is vested with broad
discretion in determining whether to grant or deny a Rule 60(b)
motion, its discretion is limited and may be granted only on a
showing of 'unique and compelling circumstances' justifying
relief." Berg v. Kendall, Docket No. 34763 (Idaho 7-92009) [quoting Miller v. Haller, 129 Idaho 345, 349 (1996)]
ARGUMENT
I.

RELIEF PURSUANT TO IRCP 60{b) (5)

Idaho Rule of civil Procedure 60(b) (5) allows a court to
grant relief from a judgment where "it is no longer equitable that
the judgment should have prospective application." IRCP 60(b) (5).
In this case the jury awarded in excess of $700,000 based upon a
future hypothetical situation set forth by Printcraft, where
Printcraft would have no sewer service but was bound to occupy the
building and pay rent for ten years. Printcraft now has sewer
service, and as a result it would be inequitable for Printcraft to
prospectively recover $700,000 in future damages that Printcraft
will not suffer. Therefore, Sunnyside respectfully requests the
Court vacate the judgment and order a new trial on the damages
portion of Printcraft's claim so that any award to Printcraft only
includes damages that Printcraft has or will suffer and does not
include future damages that Printcraft will never suffer.
II.

RELIEF PURSUANT TO IRCP 60{b) (6)
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Idaho Rule of Civil Procedure 60(b) (6) allows for relief from
the judgment for "any other reason justifying relief from the
operation of the judgment./I IRCP 60(b) (6). Idaho Courts have
stated that "[A]lthough the court is vested with broad discretion
in determining whether to grant or deny a Rule 60(b) [(6]) motion,
its discretion is limited and may be granted only on a showing of
'unique and compelling circumstances' justifying relief./I Berg v.
Kendall, Docket No. 34763, pg. 8-9 (Idaho 7-9-2009) [quoting Miller
v. Haller,

129 Idaho 345, 349, 924 P.2d 607, 611 (1996)]. In

applying the identical Federal Rule 60(b) (6) the Ninth Circuit
Court of Appeals has stated: "Rule 60(b) (6) is a grand reservoir
of equitable power, ... and it affords courts the discretion and power
'to vacate judgments whenever such action is appropriate to
accomplish justice.'

/I

Phelps v. Alameida, Docket No. 07 -15167

(9 th

Cir. 6-25 2009).
Because the building occupied by Printcraft now receives
sewer services from the City of Idaho Falls,

(see Affidavit of

David Smith, dated August 11, 2009) the judgment awarded to
Printcraft includes in excess of $700,000 of future damages, which
Printcraft will never incur.
The 8 th Circuit Federal Court granted relief under Rule
60(b) (6) when changed circumstances after the judgment rendered
the judgment unfair in Stokors S.A. v. Morrison, 147 F.3d 759 (9 th
Cir. 1998). In Stokors S.A. the plaintiff sought a judgment both
on an underlying debt and against a guarantee of that debt, and
two judgments were entered. Id. The Court in reviewing the Rule
60(b) (6) motion noted that at the hearing the plaintiff argued
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that there was no risk of a double recovery because the plaintiff
would hold both judgments. Id. After the judgments were entered,
the plaintiff assigned its rights in the judgment on the
underlying debt, but retained its rights to the judgment on the
guarantee. Id. When the third party assignee recovered on its
judgment, the defendant sought relief from the judgment on the
guarantee. Id. Because the Court found there to be a risk of
double recovery, the Court granted relief under Rule 60(b) (6). Id
at 763.
In the same way that changed circumstances after the judgment
was entered made the judgment unfair in Stokors S.A., supra.,
changed circumstances have made the judgment unfair in this case.
Printcraft is now receiving the sewer services which Waters
testified at trial Printcraft could not reasonably obtain. The
basis of Printcraft's claim for ten years of rent at $1.08 million
dollars now no longer exists. Because Printcraft is now receiving
sewer services, it is inequitable for the current judgment to
stand, because the judgment awarded Printcraft more than $700,000
for future damages that Printcraft will never incur. Therefore,
Sunnyside respectfully requests relief from the judgment pursuant
to IRCP 60(b) (6).
CONCLUSION
Print craft was awarded more than $700,000 in future damages
based upon the claim that Printcraft was occupying a building that
had no value because there was no sewer service available to the
building. However, on July 2, 2009, shortly after trial, the
building occupied by Printcraft was connected to the City of Idaho

MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b) - 6

488

Falls' sewer services and Printcraft now receives full sewer
service. It is inequitable and unfair for Sunnyside to pay more
than $700,000 in future damages, when Printcraft will not suffer
those damages. Sunnyside requests relief from the judgment
pursuant to IRCP 60(b).

___

~~

DATED this ~:z~~~

day of August, 2009.

Daniel R. Beck
Attorney for Defendant
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PRINTCRAFT
PRESS,
Idaho corporation,

INC. ,

an

Case No. CV-06-7097
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AFFIDAVIT OF DAVID SMITH

v.

SUNNYSIDE
PARK
UTILITIES,
INC.,
an
Idaho
corporation,
SUNNYSIDE
PARK
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ASSOCIATION,
INC.,
an
Idaho
corporation,
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AND
PROFESSIONAL
INDUSTRIAL
LLC,
an Idaho limited
PARK,
liabili ty
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DOYLE
BECK, an individual, and KIRK
WOOLF, an individual.
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SUNNYSIDE
PARK
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INC. ,
an
Idaho
corporation,
and SUNNYSIDE INDUSTRIAL AND
PROFESSIONAL
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LLC,
an
Idaho
limited
liability
corporation.
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PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS
WATERS, an individual.
Counter-defendants.
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STATE OF IDAHO

)
) ss.
County of Bonneville)
David Smith,

being first duly sworn upon his oath states and

alleges as follows:
Affiant

1.

is

a

resident

of

Bonneville

County,

State

of

Idaho and executes this Affidavit upon his personal knowledge.
Affiant

2.

operate

and

employed

lS

administer

the

by

City

the

of

City

Idaho

of

Idaho

Falls

Falls

to

Municipal

Sewer

located at

3834

Treatment Facilities.

3.

On

;z. ~J ,

.klv
•

South Professional Way,
City of

Idaho

Falls

2009

Idaho

the building

Falls,

Wastewater

Idaho was

Treatment

connected to the

Plant

and

the

City of

Idaho Falls began providing sewer services to the building.
4.

All

of

the

tenants

South Professional Way,
Press,

are

currently

Idaho

of

the

Falls,

receiving

building
Idaho,

sewer

located

at

3834

including Print craft

services

from

the

City of

Idaho Falls in accordance with Idaho Falls' city ordinances.
c;

v.

The City of Idaho

sewer

services

to

South

Professional

the
Way,

Falls expects to continue to provide

tenants
Idaho

of

the

Falls,

building
Idaho

for

located
as

long

at
as

3834
the

owner of the building and the tenants of the building want sewer
services

and

agree

to abide

by the

City's

ordinances

related to

sewer services.

6.

Further this Affiant sayeth naught.
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DATED this

/1

t> day

of

4::'li/5'7 ,

2009.

David Smith
Administrator-City of Idaho Falls,
Wastewater Treatment Plant

SUBSCRIBED AND SWORN to before me this

/Ii-/...

day of

/-J;:'1//5 '-J ,

2009.

Notary Public for Idaho
Residing at: I/.c,4." h 16 /
My Commission Expires:

V<cJ...o
7-/&-;Zo'/~
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, 2009,

AFFIDAVIT OF DAVID SMITH
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Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, 10 83404
Bryan Smith
SMITH, DRISCOLL & ASSOCIATES
P.O. Box 50731
Idaho Falls, 1083405-0731
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Ma~~r
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]l,.TTORNEY FOR DEFENDANTS/ COUNTER CLAIMANTS SUNNYSIDE PARK UTILITIES, INC.
AOO SUNNYSIDE INDUSTRIAL AND PROFESSIONAL PARK, LLC.

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT
PRESS,
Idaho corporation,

INC. ,

an )

Plaintiff,
v.

Case No. CV-06-7097

)
)
)

)
)

SUNNYSIDE
PARK
UTILITIES, )
INC.,
an Idaho corporation, )
SUNNYSIDE
PARK
OWNERS )
ASSOCIATION,
INC. ,
an Idaho )
corporation,
SUNNYSIDE )
INDUSTRIAL
PROFESSIONAL )
AND
PARK, LLC,
an Idaho limited )
liability corporation,
DOYLE )
BECK, an individual, and KIRK )
)
WOOLF, an individual.

RENEWED MOTION FOR
RELIEF FROM JUDGMENT
PURSUANT TO IRCP 60(b)
AND ALTERNATIVE MOTION
TO REOPEN DISCOVERY
PURSUANT TO IRCP 30(f) (4) (B)

)

Defendants.

)
)
)
)
)
)

SUNNYSIDE
PARK
UTILITIES,
INC.,
an
Idaho corporation,
and SUNNYSIDE INDUSTRIAL AND
PROFESSIONAL
PARK,
LLC,
an )
Idaho
limited
liability )
)
corporation.
Counterclaimants,

v.
PRINT CRAFT PRESS, INC., an
Idaho corporation, and TRAVIS
WATERS, an individual.
Counter-defendants.

)
)
)

)
)
)
)
)
)

RENEWED MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b)

AND ALTERNATIVE MOTION TO REOPEN DISCOVERY PURSUANT TO IRCP 30(£) (4) (B) - 1

COMES NOW the Defendant,
Idaho corporation,
Motion

for

Sunnyside Park Utilities,

Inc., an

(hereafter "Sunnyside") and files this Renewed

Relief

from

Judgment

Pursuant

to

IRCP

60(b)

and

Alternative Motion to Reopen Discovery. Sunnyside is entitled to
relief

from

the

judgment because

(1)

newly discovered evidence

related to Printcraft' s ability to connect to the City of Idaho
Falls has been discovered by Sunnyside and such evidence would
likely have changed the result at trial if it had been available
to

Sunnyside,

Printcraft's

relevant

(2)

connection

to

disclosed by Plaintiff,
Waters
sewer

misrepresented
services

from

documents
the

City

and
of

evidence

Idaho

regarding

Falls

were

not

which would have established that Travis
at

the

trial

Printcraft's

City of

Idaho

ability

Falls,

and

to
(3)

obtain
because

Printcraft is now receiving sewer services from the City of Idaho
Falls

and

Printcraft

has

not

and will

not

suffer

the

damages

Printcraft claimed at trial. As a result, in excess of $700,000 in
damages

were

consists

of

Printcraft

improperly
future

had

no

awarded

damages,
reasonable

to

based

Printcraft,

as

on

testimony

Waters'

possibility

of

such

amount

obtaining

that
sewer

service from the City of Idaho Falls.
STATEMENT OF FACTS

1. Printcraft's damage claims at trial included moving expenses,
collecting and hauling expenses up to the time of trial,
future collecting and hauling expenses, and ten years of rent
(from January 2006 through January 2016) for the building
occupied by Printcraft.
2. As asserted by Printcraft, damages included rental on a
RENEWED MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b)
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building that had no value because it was without sewer
service. See Memorandum Decision and Order, dated April 24,

2009, pg. 4.

(Emphasis Added).

3. Printcraft argued that "Printcraft lost the value of the
building as a commercial asset because a fundamental
requirement of any lease is that the building has adequate
sewer service." See Memorandum in Opposition to Motion for
Judgment Notwithstanding Verdict, dated April 2, 2009, pg.
15.

4. Up until the time of trial Printcraft had sewer service by
Pride Air Express hauling the sewage to the City of Idaho
Falls.
5. At trial as justification for claiming ten years in rent
and/or future hauling damages,

"Waters testified that he had

explored alternative solutions, including connection to the
City of Idaho Falls, and no other reasonable options exist."
Id.,

pg. 8.

(Emphasis Added).

6. Printcraft sought full payment of all of its $1.08 million
dollars in rent over a ten year period, including nearly
seven years of future lease payments, based on a claim that
it had no choice but to occupy a building that had no sewer
service. Id.
7. The jury awarded Printcraft $990,000, nearly the full amount
sought by Printcraft.
8. Based upon the proof Printcraft put on at trial, of the
$990,000 judgment, at least $700,000 consists of future
damages for either collecting and hauling sewage or future
RENEWED MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b)
AND ALTERNATIVE MOTION TO REOPEN DISCOVERY PURSUANT TO IRCP 30(f) (4) (B) - 3

5-

497

rent based upon Printcraft's claim that it had no alternative
other than to haul its own waste or occupy a building with no
sewer. To arrive at this number one simply has to assume that
Printcraft was awarded all of the actual damages it claimed
at trial. Under even the most favorable view of the evidence,
this amount is less than $290,000.
9. On July 2 2009, the building occupied by Printcraft was
connected to the City of Idaho Falls' sewer treatment plant
and is now receiving sewer services from the City of Idaho
Falls. See Affidavit of David Smith, dated August II, 2009,
para. 3.
10. Printcraft Press, as a tenant of the building located at
3834 South Professional Way, Idaho Falls,Idaho is receiving
sewer services from the City of Idaho Falls. Id. para. 4.
LEGAL STANDARD

Idaho's Courts have stated "[a]n aggrieved party may obtain
relief from a final judgment by making a motion to the trial court
under I.R.C.P. 60(b). Such a motion should not be used, however,
as a substitute for a timely appeal." Miller v. Haller, 129 Idaho
345, 348

(1996). "[A]lthough the court is vested with broad

discretion in determining whether to grant or deny a Rule 60(b)
motion, its discretion is limited and may be granted only on a
showing of 'unique and compelling circumstances' justifying
relief." Berg v. Kendall, Docket No. 34763 (Idaho 7-92009) [quoting Miller v. Haller, 129 Idaho 345, 349 (1996)]
ARGUMENT
I.

RELIEF PURSUANT TO IRCP 60(b) (2)
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A Court may grant relief from a judgment on terms as are just
for "newly discovered evidence which by due diligence could not
have been discovered in time to move for a new trial under Rule
59(b).n IRCP 60(b) (2). "A new trial may be granted on the grounds
of newly discovered evidence, if such evidence (1) is material to
the issues,

(2)

is more than cumulative or impeaching,

(3) will

most likely change the result at trial, and (4) could not have
been discovered prior to trial through the use of due diligence."
In Re Doe, 145 Idaho 650, 651, 182 P.3d 707

(2008).

In this case, Sunnyside was diligent in pursuing all
available discovery methods including depositions,
interrogatories, and requests for production related to the
damages suffered by Printcraft. See Responses to Requests for
Production, Responses to Interrogatories and Subpoenas, attached
to the Affidavit of Daniel R. Beck, dated September 29, 2009, as
Exhibits A,B, and C. Despite Sunnyside's diligence, significant
evidence, which would likely have changed the result at trial has
been uncovered as a direct result of Printcraft's post-trial
connection to the City of Idaho Falls' sewer system. Sunnyside has
newly discovered evidence which consists of (1) a "Right-of-Way
Encroachment Application and Permit for Utilities n granting
permission from the Idaho Transportation Department-District 6 for
the building occupied by Printcraft to connect to the City of
Idaho Falls sewer lines under Yellowstone Highway, and (2) a "Plan
and Profile for Printcraft Press, Inc. San. Sewer Force Main
Connection, City of Idaho Falls, Idaho" showing final approval
from the City of Idaho Falls for Printcraft to connect to the City
RENEWED MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b)
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of Idaho Falls' sewer system under Yellowstone Highway. See
Affidavit of Craig Beck, dated September 29, 2009, Exhibits A and
B. Printcraft has also now connected to the City of Idaho Falls
wastewater treatment plant, despite claiming at trial, that such a
connection was not a reasonable option.
"Newly discovered evidence must be information in existence
at the time of trial but not discoverable with due diligence."
Obendorf v. Terra Hug Spray Co., 145 Idaho 892, 902 (2008)1.

In Obendorf, the plaintiff was awarded several years of
future damages "based on the premise that the asparagus market
would remain static for the life of Respondent's asparagus crop."
Id. at pg. 903. In Obendorf, the party resisting the Motion argued

that because some of the newly discovered evidence occurred after
the conclusion of trial it was not "newly discovered evidence" and
the Motion should be denied. Id. The Supreme Court noted that
"[t]he district court determined that General Mill's decision to
stop purchasing asparagus from Seneca set in motion a chain of
events that significantly affected Respondent's ability to sell
their asparagus and thus, related to the award of damages." Id.
Similarly in this case, much of the newly discovered evidence
was in existence pre-trial, probably the most significant being
the final approval of the City of Idaho Falls shown on the "Plan
and Profile for Printcraft Press, Inc. San. Sewer Force Main
Connection". The City's final approval set in motion a chain of
events leading to Printcraft's connection to the City of Idaho

The Obendorf Court recognized that this standard is equally applicable to
IRCP 60(b) (2) motions and Motions pursuant to IRCP 59(a) (4).

1
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Falls' sewer service shortly after trial. The damage award to
Printcraft was based on the premise that the building occupied by
Printcraft was valueless without sewer service and no reasonable
options existed for sewer service, including connection to the
City of Idaho Falls. Printcraft sought and was awarded 7 years of
future damages based on the status quo of Printcraft continuing to
occupy a building without sewer service.
"Newly discovered evidence is most useful when it 'calls into
question the validity of the judgment by directly refuting the
underpinnings of the theory which prevailed." Obendorf v. Terra
Hug Spray Co., 145 Idaho 892, 903, 188 P.3d 834

(2008). In

Obendorf the Court considered whether the newly discovered

evidence would have produced a different result at trial. Id.
Notably, the Obendorf Court analyzed the effect the entire chain
of events would have had on the trial. Id. By analyzing the
evidence in the same manner in this case it is clear that a
different result would have been reached at trial. Evidence that
Printcraft had received final approval from the City of Idaho
Falls and evidence that Printcraft is connected to the City of
Idaho Falls wastewater treatment facilities would have produced a
vastly different result at trial, specifically because it would
have made Printcraft's evidence of future hauling damages and
future rent of a building with no sewer service irrelevant and
inadmissible. The jury would never have even considered evidence

of future hauling damages and future rent of a building with no
sewer if Printcraft had been connected.
Because of the newly discovered evidence, Sunnyside

fu~
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respectfully requests that the Court grant relief from the
judgment pursuant to IRCP 60(b) (2).
II.

RELIEF PURSUANT TO IRCP 60(b) (3)
a.

Discovery Misconduct

"Rule 60(b) (3) provides that a court may relieve a party from
a final judgment if there was fraud, misrepresentation, or other
misconduct of an adverse party." Tyler v. Keeney, 128 Idaho 524,
528, 915 P.2d 1382 (Ida.App.1996).

"Rule 60 (b) (3) seeks to rectify

judgments. improperly entered because of misrepresentations and
unfair litigation tactics" Tyler v. Keeney, 128 Idaho 524, 528
(Ida.App. 1996). The Idaho Court of Appeals referenced the Federal
Case of Rozier v. Ford Motor Co., 573 F.2d 1332 (5 th Cir. 1978)
for the principle that:

"Rule 60 (b) (3)

[is] aimed at unfairly

obtained judgments, not factually incorrect judgments, although
the misconduct need not rise to the level of fraud on the court to
justify relief from judgment." Tyler v. Keeney, 128 Idaho 524, 528
(Ida .App. 1996).
During the course of the litigation Sunnyside conducted
extensive discovery, including detailed interrogatories and
requests for production regarding Printcraft's damage claims. See
Responses to Interrogatories and Responses to Requests for
Production, attached to the Affidavit of Daniel R. Beck, dated
September 29, 2009, as Exhibits A and B. Sunnyside also deposed
Printcraft Press

(multiple times because Printcraft's

representative appeared to the deposition unprepared to answer
questions regarding Printcraft's damages) pursuant to IRCP
30 (b) (6). Such IRCP 30 (b) (6) depositions specifically requested a
RENEWED MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b)
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representative prepared to testify regarding Printcraft's damage
claims. See Printcraft Press subpoenas, attached to the Affidavit
of Daniel R. Beck, as Exhibit C. "The aim of these liberal
discovery rules is to 'make a trial less a game of blind man's
bluff and more a fair contest with the basic issues and facts
disclosed to the fullest practicable extent.'" Rozier v. Ford
Motor Co., 573 F.2d 1332 (5 th Cir. 1978). Sunnyside sought,

through extensive discovery to obtain disclosure of the facts to
the fullest extent, in order to properly prepare for trial.
Both pre-trial and during trial Sunnyside filed several
motions and made multiple objections regarding discovery abuses by
Printcraft, including inspections by trespass 2 ,

failure to

disclose, failure to allow inspections, and unauthorized contact
with Sunnyside's disclosed expert witness.
After discovery had concluded Printcraft attempted to submit
a revised expert report, based upon documents which had never been
disclosed. Sunnyside filed a motion to exclude the expert's
revised opinions and the untimely documents. Printcraft's response
was: "It seems the defense's sole strategy in this case is to
claim that virtually every piece of information in this two year
lawsuit provided by Printcraft was late and thus creates 'profound
prejudice.'" See Plaintiff's Response to Motion in Limine, dated
February 20, 2009, fn. 1. Sunnyside submits that if the evidence
had been timely disclosed such Motion in Limine and other similar
motions would not have been necessary.

While Printcraft disputed that its counsel and expert witness trespassed on
Sunnyside's property, there was no dispute that they trespassed on Ideal Heavy
Haul's property for the express purpose of conducting discovery in this case.
RENEWED MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b)
AND ALTERNATIVE MOTION TO REOPEN DISCOVERY PURSUANT TO IRCP 30(£) (4) (B)
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Instead of acknowledging its failures to disclose evidence,
Printcraft continually attempted to blame Sunnyside for failing to
prepare for trial by not conducting adequate discovery. See
Plaintiff's Motion in Limine to Exclude Written Leases and
Testiomny RE: Written Lease Agreements, dated February 20, 2009,
pg. 12.

("What this motion in limine truly represents is an

attempt to remediate deficient trial preparation by defense
counseL.they have forgotten the fundamentals of defending damages
claims."). When Sunnyside sought a trial continuance and
additional time to conduct discovery regarding untimely disclosed
documents, Printcraft responded as follows:
The defenses' recent threat of seeking a continuance speaks
volumes on this issue. Rather than hunkering down and
actually putting together a creative defense to challenge
Printcraft's evidence, particularly its experts on the
merits, the defense has spent its days running down trivial
trespass claims ...
Plaintiff's Response to Motion in Limine to Exclude Written Leases
and Testimony Re: Written Leases, fn. 1.
As a result of Sunnyside's Motions, significant evidence was
either excluded or compelled based on Printcraft's discovery
abuses. In an order deciding several Motions in Limine pre-trial
the Court noted:
At the outset, it is also worth noting that there have been
multiple trial settings in this matter as well as multiple
motions and hearings regarding discovery disputes .. .At this
point in time, there can be no excuse for failing to provide
required disclosures as to witnesses, exhibits, documents,
evidence, etc. In view of this history, a further continuance
of the trial is not an option. Accordingly, any failure to
provide the required disclosures will result in the witness
or evidence being precluded.

See Decision on Motions in Limine, pg. 2, dated February 23, 2009.
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(Emphasis Added) .
Yet despite this ruling (or perhaps because of this ruling),
Sunnyside has uncovered multiple documents and significant
evidence which should have been disclosed by Printcraft prior to
trial but which Printcraft failed to disclose in supplemental
responses to the interrogatories and requests for production
issued by Sunnyside. Had the evidence been properly disclosed,

it

could have been used by Sunnyside to cross examine Travis Waters
after Waters testified that " ...he had explored al ternati ve
solutions, including connection to the City of Idaho Falls, and no
other reasonable options exist." See Memorandum in Opposition to
Motion for Judgment Notwithstanding the Verdict, pg. 8.
The only documents provided relevant to the connection issue
were part of an exhibit to the November 24, 2008 expert report of
David Smith. Documents in support of David Smith's November, 2008
expert report indicated that Printcraft was making progress toward
obtaining the connection from the City of Idaho Falls. These
documents included:
1. An application for an easement from Union Pacific Railroad.
2. An application fee for the easement.
3. A "rush" fee for the easement application from Union Pacific
Railroad.
4. A building permit from City of Idaho Falls allowing a 4"
sewer connection, dated September 9, 2008.
5. An estimate from Landon Excavating, Inc. dated 4/11/2008.

See Documents Attached as Exhibit E to the Affidavit of Daniel R.
Beck. No additional documents related to the connection to the
RENEWED MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b)
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City of Idaho Falls were provided to Sunnyside after David smith's
November, 2008 expert report.
Based on David Smith's November, 2008 report and December,
2008 deposition testimony Printcraft claims that Sunnyside should
have called David Smith as Sunnyside's witness in order to counter
the testimony given by Travis Waters. See Memorandum in Opposition
to Motion for Relief from Judgment Pursuant to IRCP 60(b), dated
August 27, 2009, pg. 8. David Smith did testify regarding the
estimated costs of connection to the City of Idaho Falls, however,
at the time of his deposition, Mr. Smith's testimony consisted
only of estimates as Printcraft had not yet connected to the City
and Mr. Smith specifically testified that:

"But it's not looking

like [actual figures will be available] because I don't think
anything has progressed. I mean, it may have. I don't know. As of
the 24th there was just the lift station, and I haven't driven by
to see if anything has happened one direction or the other." See
Deposition of David Smith, pg. 84:8-15. Clearly, such testimony,
from December 2008, could not have been used to counter Mr.
Waters' testimony that connection to the City of Idaho Falls was
not a reasonable option in March of 2009. Furthermore, Sunnyside
could not make contact with Mr. Smith prior to the time of trial
to determine if he had new information which would counter Waters'
testimony either. If David Smith had additional evidence, which
could have been used at trial to contradict Waters' testimony,
then that evidence should have been disclosed by Printcraft in
supplemental discovery responses. Especially because Mr. Smith
testified that if any easements were obtained, the spreadsheet he

N~
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had prepared detailing the costs of connection would necessarily
need to be updated as it did not include the cost of any
easements. See Deposition of David Smith, pg. 131-132.
After David Smith was deposed and he was unable to verify
whether the connection was even possible, Printcraft was again
deposed specifically regarding damages and the following testimony
regarding the status of the easement from Union Pacific was given:
[Mr. Fuller] ...What's the status of your negotiations with
the Union Pacific?

Q.

A. I am not sure.
Q. Is there a proposal for which your waiting for a response
from the Union Pacific that's been submitted by Printcraft?
A. I don't recall.
Q. What is the next step to occur in those negotiations to
obtain a sewer line easement?
A. I don't recall.
Q. Who would know?
A. I'm just going to pull the file out once I've exhausted
Mark Miskin.
Q. So, again, this is an area to which you're not prepared to
testify today?

There's just no data there. There's no-there's nothing
there.

A.

Deposition of Printcraft, dated December 22, 2008, pg. 482:1-17.
(Emphasis Added) .
Counsel for Printcraft also made the following
representation during the deposition of Printcraft:
Q. [Mr. Fuller] Other than Mr. Smith's report have you made
any other preparation yourself to testify regarding the
status of these easement acquisitions?

A.

[Travis Waters] Well, the status is kind of an unknown

RENEWED MOTION FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b)
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right now.
MR. Gaffney: And I'll represent that nobody has given us any
concrete numbers.

See Deposition of Printcraft Press, dated December 22, 2008, pg.
48l.
On January 14, 2009, the deposition of CTR Management was
taken,

for which Travis Waters appeared. Mr. Waters was asked

regarding the status of the connection of the building to the City
of Idaho Falls as follows:
Q. [Fuller] What is the current status of the sewer
connection-sewer services being provided to the building
today?
A. My understanding is that Printcraft is hauling their
sewage to the City of Idaho Falls.

Q. Do you have any other knowledge regarding the connection
of the building to the city?
A. That the property's been annexed into the city.
Q. Anything else?

A. No.

See Deposition of CTR Management, dated January 14, 2009, pgs.
48:25-49:10.
On January 14, 2009 Sunnyside obtained a "Notice of Intent to
Excavate" the property on which Printcraft's building was located.

See Exhibit 8 to the Deposition of CTR Development. Such a
document is commonly referred to as a "dig-line request." Because
CTR Development was being deposed on January 14, 2009 (and Travis
Waters was the representative for that deposition), Sunnyside
inquired regarding the Notice of Intent to Excavate, and the
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following testimony was given:
Q. BY MR. FULLER: Handing you what's been marked as
Deposition Exhibit 008. This is a dig line request issued
just this week with regard to the property upon which
Printcraft Press is located. You'll notice it shows on this
document that the excavator owner is CTR Development.
Has CTR Development submitted a request during January of
2009 that there be a location of utility lines on the parcel
now occupied by Printcraft Press?
A. [Waters] Not that I'm aware of.

Q. Can you state for me what actions are currently being
taken by CTR Development with regard to replacement or
location of any sewer lines on the parcel now occupied by
Printcraft Press?
THE WITNESS: CTR Development isn't taking any actions.
See Deposition of CTR Development,

taken January 14, 2009, pgs.

27-28. Waters was also asked specifically:

Q. Has any permission been granted to CTR Development to bore
under the south Yellowstone Highway in order to connect the
building occupied by Printcraft Press with the City of Idaho
Falls sewer lines?
A.

No.

Deposition of Travis Waters, on behalf of CTR Development, dated
January 14, 2009, pg. 29:23 through 30:3.
Because of Printcraft's lack of preparedness on damages and
other issues, Printcraft's deposition was taken again on the final
day of discovery on January 16, 2009. During the January 16, 2009
Deposition of Printcraft Press on the final day of discovery,
Water's clarified the purpose of the Notice of Intent to Excavate
as Follows:
Q. You have some other documents?
A.
I've got one piece of information from a deposition
earlier this week on a dig line document that I researched... I
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went back and talked to Lawry Wilde. He knew who this Hansen
was. They had just finished boring in some cable network
around the building he's in. He asked that gentleman to give
him a quote on boring the sewer out and underneath the
railroad tracks and that gentleman had called for a locate to
see what obstacles there were for than.
Q. If I remember correctly, and I don't have that document in
front of me, it did refer to CTR Development. Is it your
understanding that CTR Development was not involved in that
dig line request?
A. I don't know.
Q. Did Mr. Wilde indicate to you if he played any part In
submitting that dig line request?
A. He asked for an estimate from the gentleman so he
initiatedQ. I see. So Mr. Wilde requested it and Mr. Hansen submitted
the dig line request?
A. Something like that.
Q. Okay. And the purpose was to install some sort of a
communications network?
A. No. That's what the-that company was doing at Lawry's
building. He asked them if they could run a sewer line from
the lift station out underneath the railroad tracks at
Printcraft.

Q. And so they have performed that-has someone come out and
done that dig line search since that deposition was taken?
A. Yeah. There's red marks and different colors marking the
utilities at the location.

Q. For what purpose was that-I'm sorry. You said that.
Was the purpose only to obtain a pricing form Mr.
Hansen?
A. That's what I was told.

Q. Do you know why Mr. Hansen actually requested that the dig
line locate be completed?
A. So that he could see what obstacles there were to work
around to come up with a price.

Q. Has a price been submitted by Mr. Hansen?
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A. Not that I'm aware of.

See Deposition of Printcraft Press dated January 16, 2009, pgs.
500-502.

In the very last questions of the last deposition on the last
day of discovery Sunnyside tried to finally nail down where
Printcraft was at as far as connecting to the City of Idaho Falls.
The final testimony was as follows:
Q. What is the status of Printcraft's negotiations for an
easement with Union Pacific Railroad?
A.

It's ongoing.

Q. Is there a proposal for which you're awaiting a response
from Union Pacific that's been submitted by Printcraft?
A. No.
Q. Is there a proposal that has been submitted by Union
Pacific to Printcraft?
A. No.
Q. What is the next step to occur in those negotiations in
order for Printcraft to obtain a sewer line easement?
A. I don't know.
Q. Who handles those negotiations for Printcraft?
A. Me.

See Deposition of Travis Waters, dated January 16, 2009, pg.
556:8-25. Waters provided no evidence regarding this crucial

issue. No supplementation of either the Responses to
Interrogatories or the Responses to Requests for Production were
provided on these issues.
Now, post-trial/ Sunnyside has discovered evidence which
establishes that Printcraft was proceeding with the connection to
the City of Idaho Falls, despite claiming at trial that a
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connection was not a reasonable alternative. On January 23, 2009
Printcraft, through KM Service Company, submitted and on January
29, 2009 Printcraft acquired a "Right of Way Encroachment
Application and Permit for Utilities" within the highway right of
way, identifying the method of installation as "Bore" and
"Trench." See Right of Way Encroachment Application and Permit for
utilities, attached as Exhibit A to the Affidavit of Craig Beck,
dated September 29, 2009. This document was never disclosed, nor
was KM Service Company ever identified as someone with knowledge
related to facts and damages in the case, nor was any supplemental
interrogatory submitted identifying the additional damages which
would have resulted from this work or other damages which would
have been related to the connection. Printcraft then acquired
final approval from the City of Idaho Falls for the connection to
occur. See Plan and Profile of Printcraft Press Sewer Connection,
attached as Exhibit B to the Affidavit of Craig Beck, dated
September 29, 2009. This document was also never disclosed, either
before or after the signatures from the City of Idaho Falls were
obtained. On March 10, 2009, during trial, a second "Notice of
Intent to Excavate" was issued to CTR Development, showing Landon
Excavating as the Company Excavating. See Idaho Dig Line, Notice
of Intent to Excavate, dated March 10{ 2009 attached as Exhibit C
to the Affidavit of Craig Beck, dated September 29, 2009. This
document was not disclosed by Printcraft, nor were any documents
or evidence related to this document disclosed.
Printcraft was fully aware of its obligation to continue to
supplement discovery. In opposition to a Motion in Limine to
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exclude documents Printcraft disclosed after the discovery
deadline, Printcraft recognized: "Rule 26(e) (2) (B) provides that a
party is under the obligation to supplement when 'the party knows
that the response though correct when made is no longer true and
the circumstances are such that a failure to amend the response is
in substance a knowing concealment." See Plaintiff's Response to

Motion in Limine to Exclude Written Leases and Testimony RE:
Written Lease Agreements, pg. 9.
omitted).

(Emphasis Added; Citations

"Supplements to discovery are required any time new

information comes to light." Id. Printcraft knew its duty and
consciously chose not to supplement its response.
Because of Printcraft's lack of disclosure of actual damages
related to the connection, Printcraft's case proceeded on
hypothetical damages for occupying a building with no sewer, based
on Mr. Waters' testimony that no reasonable options for sewer
services existed. In fact, Mr. Waters' testimony was false as
Printcraft had completed the final steps for a connection to the
City of Idaho Falls, and the property was marked in anticipation
of connection, with only the physical connection remaining before
Printcraft would have City sewer service. Printcraft completed the
physical connection shortly after trial, despite Waters' testimony
at trial that connecting to the City was not a reasonable option.
The documents and evidence which Printcraft failed to
disclose include:
1. "plan and Profile for Printcraft Press, Inc. San. Sewer Force
Main Connection, City of Idaho Falls, Idaho"

(showing Final

Approval from the City of Idaho Falls for the connection).
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Attached as Exhibit B to the Affidavit of Craig Beck.
2. "Right-of-Way Encroachment Application and Permit for
Utilities." Attached as Exhibit A to the Affidavit of Craig
Beck.
3. Actual damages incurred by Printcraft in planning and
preparing for connection to the City of Idaho Falls.
4. Idaho Dig Line "Notice of Intent to Excavate" dated March 10,
2009. Attached as Exhibit C to the Affidavit of Craig Beck.
Such documents and evidence also indicate that multiple other
documents and significant other evidence was improperly withheld,
including:
1. Mountain River Engineering Invoices for the months of January
and February 2009 to design the connection and for other
engineering related to the connection.
2. Evidence of payment of the $50.00 fee for the Right-Of-Way
Encroachment Application and Permit for Utilities.
3. Evidence of payment to Mountain River Engineering for its
services in January and February 2009.
4. Evidence of the estimate to bore under the railroad and any
payments to KM Service Company.
5. Evidence of payments to Landon Excavating.
Additionally, Sunnyside specifically requested identification of
all persons "who may have any knowledge of any fact pertinent to
damages and/or liability in this case r and identify the knowledge
possessed by such person." See Plaintiff's Responses to
Defendant's First Set of Interrogatories, No.4, attached as
Exhibit B to the Affidavit of Daniel R. Beck, dated September 29 r
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2009. Sunnyside has now learned that the following individuals and
entities had knowledge related to Printcraft's damages relating to
the connection to the City of Idaho Falls but were not disclosed
by Sunnyside including:
1. KM Service Company-Harvey Blair
2. KM Service Company-Don Hansen
3. Landon Excavation-Kelly Landon

4. Mountain River Engineering

5. Union Pacific
Based on the dates on the documents, Printcraft had most of these
documents and this evidence in its possession in January and
February of 2009, yet failed to supplement its discovery responses
and provide the documents to Sunnyside. When the Court ordered in
February, 2009 that there was no excuse for a failure to disclose,
and that any untimely documents or evidence would be excluded,
Printcraft simply decided not to disclose the documents at all.
Instead of presenting damages based on reality, Printcraft
decided to seek simplicity.

"Printcraft presented a simple damages

case to the jury...Waters testified that he had explored alternative
solutions, including connection to the City of Idaho Falls, and no
other reasonable options exist." See Memorandum in Opposition to
Motion for Judgment Notwithstanding the Verdict and Alternative
Motion for New Trial, pg. 8.
By not disclosing relevant evidence, which had been
repeatedly sought in discovery, Printcraft's damages proof went
from complicated proof of actual damages (which was further
complicated because many of the documents Printcraft needed to
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support its actual damages had been previously excluded for
Printcraft's failure to timely disclose such documents) to simple
damages requiring no documentation to support. Specifically as
Printcraft explained:
"The lease damage calculation is really quite simple.
Printcraft knows how much it pays in rent per month.
Printcraft also knows how long its lease lasts. Multiply the
two together and the result is how much Printcraft would owe
over the ten years. That amount, as admitted at trial, is
$1.08 million... Printcraft knows how much it pays on a weekly
basis to haul its sewage. Printcraft also knows how long it
is committed to being in the building. Multiply those two
figures together and the answer is the costs of hauling,
storing, and disposing of sewage to a reasonably certain sum.
This is not rocket science. It is a matter of fundamental
mathematics."

See Memorandum in opposition to Motion for Judgment
Notwithstanding the Verdict, pg. 14.

(Emphasis Added)

The observation of the 5 th Circuit Court in Rozier describes
the present case with exactness:
Instead of serving as a vehicle for ascertainment of the
truth, the trial in this case accomplished little more than
the adjudication of a hypothetical fact situation imposed by
Ford's selective disclosure of information. The policy
protecting the finality of judgments is not so broad as to
require protection of judgments obtained in this manner.

Rozier v. Ford Motor Co., 573 F.2d 1332, 1346 (5 th Cir. 1978).
(Emphasis Added) .
Throughout this litigation Printcraft has attempted to
substitute hypothetical simplicity for truth and fairness. After
Sunnyside sought to exclude untimely disclosed "written leases,"
Printcraft acknowledged the following:

"Because of the incessant

harping of defense counsel about the 'unsigned lease',
Printcraft's counsel advised Printcraft to simply sign the leases
retroactively to resolve the issue." See Plaintiff's Response to
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Motion in Limine to Exclude written Leases and Testimony RE:
written Lease Agreements, pg. 7-8.

"Our system of discovery was

designed to increase the likelihood that justice will be served in
each case, not to promote principles of gamesmanship and deception
in which the person who hides the ball most effectively wins the
case." Abrahamsen v. Trans-State Express, Inc., 92 F.3d 425 (6 th
Cir. 1996).
Printcraft argued in response to Sunnyside's initial filing
of the Motion pursuant to IRCP 60(b) (6) as follows:
The defendants could have pursued the theory of connecting to
the City of Idaho Falls during trial as a mitigation
defense ... The defendants have only themselves to blame for not
pursuing the legal defenses available to them.

See Memorandum in Opposition to Motion for Relief from Judgment
Pursuant to IRCP 60(b), dated August 27, 2009. Pg. 9. Such an
accusation caused great concern to Sunnyside's counsel as it
obviously intimates that Sunnyside's counsel committed malpractice
in the way we prepared for and tried the case. Because of the
serious nature of these issues, Sunnyside postponed the hearing on
the Motion for Relief From Judgment, to allow time to complete an
investigation of Printcraft's allegation of malpractice.
Sunnyside's investigation revealed the documents and evidence
which have been submitted in support of this Motion. Sunnyside
believes that this evidence, which was never disclosed by
Printcraft, establishes the falsity of Mr. Waters' testimony at
trial regarding the connection to the City of Idaho Falls.
Additional evidence may be obtained, however, multiple witnesses
have been unwilling to provide further documentation without a
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subpoena or court order. Sunnyside is filing an alternative motion
for reopening of the record pursuant to 30(f) (4) (B), to allow
Sunnyside to conduct additional discovery on this matter, should
the Court find that the submitted evidence is inconclusive.
This case is strikingly similar to the 6 th Circuit case of
Abrahamsen v. Trans-State Express,

Inc.,

92 F.3d 425

(6 th Cir.

1996). In that case a witness testified at trial that he had never

made any statements which would contradict his statement given at
trial.

Id.

In analyzing the case Court of Appeals noted the

following events which occurred after the trial:
During discussions related to the appeal of the contribution
judgment, apparently in an attempt to pressure Plaintiff's
counsel to settle the case, Defendants' lawyer told
Plaintiff's counsel, '[you] may have some responsibility on
the contribution judgment for failure to fully investigate
the facts of the accident.'
Abrahamsen v.

Trans-State Express,

Inc., 92 F.3d 425, 428

(6 th

cir. 1996). That statement led to the further disclosure that the
defense "had taken a statement from the tow truck driver in which
he relayed this information but it had not been turned over to the
Plaintiffs during discovery." Id.
As a result of Defendant's lawyer's failure to disclose the
relevant evidence, which came to light because of his claims that
Plaintiff's counsel had failed to properly investigate and try his
case, the Court of Appeals noted the following:
The District Court found that defense counsel, by not turning
over the statement, had abused the discovery process. At the
hearing, the Judge also expressed his concern that the
defense had suborned perjury by allowing Reagen to testify
that he had never made a statement which contradicted the
story about the deer.
Id. at 427-428.
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The Court of Appeals held: "Failure to disclose or produce
material requested in discovery can constitute 'misconduct' within
the purview of 60(b) (3).n Id. at 428. When the defense attorney
argued that he did not have a duty to disclose because the
Plaintiff's knew the identity of the witness, the Court held: "The
rules of discovery, however, do not permit parties to withhold
material simply because the opponent could discover it on his or
her own.

/I

Id at 428.

Finally the Court of Appeals upheld the grant of relief under
Federal Rule 60 (b) (3) finding:
What happened in this case is a clear example of how bad
faith during discovery can lead to further misconduct.
Defendant's lawyer compounded his error by doing nothing to
correct Reagan's testimony that he had made no prior
inconsistent statement. It is clear that counsel's actions
constitute, at the very least, misconduct within the scope of
Rule 60(b) (3). They show contempt for the rules of discovery
and violate the trust placed in counsel to obey the
fundamental rules of court. In doing so, counsel prevented
the Plaintiffs from fully and fairly presenting their case.
Id. at 429.

(Emphasis Added) .

Because of the documents and evidence which was not disclosed
to Sunnyside pre-trial, Sunnyside was prevented from fully and
fairly presenting their case to the jury. As a result, Sunnyside
respectfully requests that the Court grant a new trial on all
issues as to both Plaintiff's claims and Sunnyside'S
counterclaims, so that the jury may properly weigh the credibility
of Mr. Waters' testimony in making their decisions. Had the jury
determined that Mr. Waters' testimony on this crucial issue was
false, Sunnyside may very well have prevailed on all issues at
trial.
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III. RELIEF PURSUANT TO IRCP 60(b) (6)

Idaho Rule of Civil Procedure 60(b) (6) allows for relief from
the judgment for "any other reason justifying relief from the
operation of the judgment." IRCP 60(b) (6). Idaho Courts have
stated that "[A]lthough the court is vested with broad discretion
in determining whether to grant or deny a Rule 60(b) [(6]) motion,
its discretion is limited and may be granted only on a showing of
'unique and compelling circumstances' justifying relief." Berg v.
Kendall,

Docket No. 34763, pg. 8-9

v. Haller,

(Idaho 7-9-2009) [quoting Miller

129 Idaho 345, 349, 924 P.2d 607, 611 (1996)]. In

applying the identical Federal Rule 60(b) (6) the Ninth Circuit
Court of Appeals has stated:

"Rule 60(b) (6) is a grand reservoir

of equitable power, ... and it af fords courts the discretion and power
'to vacate judgments whenever such action is appropriate to
accomplish justice. '" Phelps v. Alameida, Docket No.

07-15167

(9 th

Cir. 6-25-2009).
Because the building occupied by Printcraft now receives
sewer services from the City of Idaho Falls,

(see Affidavit of

David Smith, dated August 11, 2009) the judgment awarded to
Printcraft includes in excess of $700,000 of future damages, which
Printcraft will never incur.
The 8 th Circuit Federal Court granted relief under Rule
60(b) (6) when changed circumstances after the judgment rendered
the judgment unfair in Stokors S.A. v. Morrison, 147 F.3d 759 (9 th
Cir. 1998). In Stokors S.A. the plaintiff sought a judgment both
on an underlying debt and against a guarantee of that debt, and
two Judgments were entered.

Id. The Court in reviewing the Rule
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60(b) (6) motion noted that at the hearing the plaintiff argued
that there was no risk of a double recovery because the plaintiff
would hold both judgments. Id. After the judgments were entered,
the plaintiff assigned its rights in the judgment on the
underlying debt, but retained its rights to the judgment on the
guarantee. Id. When the third party assignee recovered on its
judgment, the defendant sought relief from the judgment on the
guarantee. Id. Because the Court found there to be a risk of
double recovery,

the Court granted relief under Rule 60(b) (6). Id

at 763.
In the same way that changed circumstances after the judgment
was entered made the judgment unfair in Stokors S.A., supra.,
changed circumstances have made the judgment unfair in this case.
Printcraft is now receiving the sewer services which Waters
testified at trial Printcraft could not reasonably obtain. The
ba~is

of Printcraft's claim for ten years of rent at $1.08 million

dollars now no longer exists. Because Printcraft is now receiving
sewer services! it is inequitable for the current judgment to
stand! because the judgment awarded Printcraft more than $700,000
for future damages that Printcraft will never incur. Therefore,
Sunnyside respectfully requests relief from the judgment pursuant
to IRCP 60(b) (6).
ALTERNATIVE MOTION TO REOPEN DISCOVERY
In the event the Court finds that there is insufficient
evidence for the Court to grant the Motion pursuant to IRCP 60(b),
Sunnyside requests that the Court allow Sunnyside to conduct
additional discovery pursuant to IRCP 30(f) (4) (B). In Obendorf v.
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Terra Hug Spray Co., the Court a trial court has broad discretion
in the control of discovery, and that IRCP 30(f) (4) (B) recognizes
that depositions may be used in connection with post-trial
motions. 145 Idaho 892, 902, 188 P.3d 834 (2008). In Obendorf, the
Supreme Court upheld a trial court's allowance of the use of posttrial depositions which were related to the post-trial motions
filed in that case. Id.
Sunnyside seeks to take the depositions of Union Pacific
Railroad, Chad Stanger from the City of Idaho Falls, Steve
Anderson from the City of Idaho Falls, Landon Excavation, J&LB
Properties, and KM Service Company to obtain additional evidence
and documents which was in Printcraft's possession pre-trial, but
which was not disclosed in response to discovery requests.
CONCLUSION

Sunnyside is requesting relief from the Judgment pursuant to
IRCP 60(b) specifically because Printcraft was awarded damages on
the premise that Printcraft had no reasonable alternative for
sewer services during the course of its ten-year lease, yet now
Printcraft is receiving sewer services from the City of Idaho
Falls.
Sunnyside specifically requests relief pursuant to (1) IRCP
60(b) (2) based upon newly discovered evidence which establishes
that Printcraft was proceeding with the connection to the City of
Idaho Falls pre-trial;

(2) IRCP 60(b) (3) because of discovery

misconduct and misrepresentations by Printcraft at trial regarding
disclosure of actual damages and testimony by Waters that
connection to the City of Idaho Falls was not a reasonable option;
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and (3) IRCP 60(b) (6) based upon changed circumstances because
Printcraft is now receiving sewer services.

DATED this

day of September, 2009.

Daniel R. Beck
Attorney for Defendant
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INC. ,
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STATE Ot IDAHO

)
) ss.
County of Bonneville)
Doyle Beck,

being first duly sworn upon his oath states and

alleges as follows:
Affiant

is

a

2.

Affiant

is

the

3.

Attached hereto as Exhibit A is a true and correct copy

1.

resident

of

Bonneville

County,

State

of

Idaho.
President

of Sunnyside

Park Utilities,

Inc"

of an Idaho Transportation Department "Right of Way Encroachment
Application and Permit for Utilities" which affiant obtained from
the

Idaho

Transportation

Department

by

pursuant

to

a

public

records request.
4.

Attached hereto as Exhibit B is a true and correct copy

of a document titled "Plan and Profile for Printcraft Press Sewer
Connection" which affiant obtained from the City of Idaho talls
pursuant to a public records request.
5.

Attached hereto as Exhibit C is a true and correct copy

of an Idaho Dig Line "Notice of Intent to Excavate" which affiant
obtained from Idaho Dig Line.
6.

Further this Affiant sayeth naught.
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Attorneys Served:

Michael D. Gaffney, Esq.
BEARD ST. CLAIR
2105 Coronado Street
Idaho Falls, ID 83404
Bryan Smith
SMITH, DRISCOLL & ASSOCIATES
P.O. Box 50731
Idaho Falls, ID 83405-0731
Fax: 529-4166

_ _ U.S. Mail
Facsimile
:.;< Hand Delivery

_ _ U.S. Mail
- - Facsimile
----"-''''=_ Hand Delivery

Mark R. Fuller
FULLER & CARR
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ttach the following:
1.

Plans or drawings (3 sets) showing proposed work, all utility locations, trench deTails, and traffic Gontrol.
(Include Department roadway alignmenl or project plans when available.)

2.

Details or shop drawings for detachment to any structures within the hi!:jllway right-of-way.

3.

Special Provisions and/or variance when applicable.

I certify that I am the Authorized Utility Company Representa.lrvs <»'i,i [(\<lIJ"lsl pc ~rr ,-.>s,on '0 con:-·truct the above tacllit{e'S'with\I1'~he 'State
Hlghway Rlghts-of-Way in aeCor.dance with the General Pro~jsjons printed&~ th'e reverse S\d~ cfthisr..;;m, the Special Provisions; ~h~j'the Plans
made a part of this p e r m i t . .
. '. ' .
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SUbject 10 all t~C:;-nditiOnS, and provisions shown on this form Of attachments. permission is hereby granted to
to perform the work described

Sign atu ,,~.--.-
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U18

above-named applicant

Department Approval
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CON TRA CTOR REOUIRED TO SCHEDULE AND
CARR Y OUT A LOCA T£ ON ALL UNDERGROUND.
AND ABOVE GROUND UTILITIES. AND
UNDERGROUND FEA TURES IN THE
LOCA TlON OF THE PROPOSED SEWER EXTENSION.
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PLAN AND PROFILE FOR
PRINT CRAFT PRESS, INC.
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Date:
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Mountain River Engineering

(208) 524--6175
1020 Lincoln Road
FAX: (208) 524-6181
Idaho Fall5, Idaho 834-01 E-Me.il: officeemountainrivereng.com
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EXHIBIT C
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5~5

Idaho Dig Line
NOT I CE OF I NTENT TO EXCAVATE
Ticket No:
Update of:

2009110351 Seq. No:
2009110021

Original CaU Date:

03/10/2009

Transmit Date:
Locate By Date:

03/10/2009
03/12/2009

Header Code: STANDARD LOCATE
Request Type: UPDATE
2
03:01:46 PM
03:03:07 PM

Time:
Time:
Time:

OP:

260

03:01:00 PM

LANDON EXCAVATING INCORPORATED
Company:
Con t act Name:
KELLY LANDON
Contact Phone:
Alternate Contact:
Alternate Phone:
Fax No:
Best Time to Call:
Pager No:
(208) 604-4000
Cell Phone:
Ema.i 1: landoncw@ida. net

(20B) 523-8753
(208) 529-9279

County: BONNEVILLE
City: IDAHO FALLS
state: ID
3834
PROFESSIONAL WY
Addr ess:
To Address:
Nearest Intersecting street: AMERICAN WY
2nd Intersecting Street:
Subdivision:
LatiLude: 0.00000000
Longitude: 0.00000000
I

Location of Work:

Remarks:

PLS LOC THE ENTIRE FRONT & S SIDES OF PROPERTY

***IGC CRITICAL LINE AREA***
**UPDATED TO CHANGE ADDRESS

Type of Work: INSTALL SEWER LINE
Private Property: Y
Street:
Legal Given:
Easement:
Y
Mechanical Boring:
Premarked:
Excavator/Owner: CTR DEVELOPMENT
Sending to: (listing of utilities tkt sent to)
*SNYSIDE
TCIIF11
IGC11
QLNID11

Blasting:

RMP11

FOR MEMBER USE ONLY
Ticket No: 2009110351
Located by ____________________________________ Date of Location _________________
Remar ks:
Excavator Notified
Notified by:

(Not located) - - -

-------

Date:

Who Notified
Time:

aO?1UEVILlE COUNTY. IDAHO

MARK R. FULLER (ISB No. 2698)
DANIEL R. BECK (ISB No. 7237)
FULLER & CARR
410 MEMORIAL DRIVE, SUITE 201
P . O. Box 50935
IDAHO FALLS, ID 83405 - 0935
TELEPHONE:
(208) 524 - 54 00

2u09 SEP 29 Pt1

II!

ATTORNEY FOR DEFENDANT/ COUNTER CLAIMANT SUNNYSIDE PARK UTILITIES, INC.
SUNNYSIDE INDUSTRIAL AND PROFESSIONAL PARK, LLC.

10

AND

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT
PRESS,
Idaho corporation,

INC. ,

an )

Plaintiff,

v.

Case No. CV-06-7097

)
)
)
)

)
)

PARK
UTILITIES,
SUNNYSIDE
INC.,
an Idaho corporation, )
SUNNYSIDE
PARK
OWNERS )
ASSOCIATION,
INC.,
an Idaho )
corporation,
SUNNYSIDE )
AND
PROFESSIONAL )
INDUSTRIAL
PARK, LLC, an Idaho limited )
liability corporation,
DOYLE )
BECK, an individual, and KIRK )
)
WOOLF, an individual.

AFFIDAVIT OF DANIEL R. BECK
IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT
PURSUANT TO IRCP 60(b)

)

Defendants.
SUNNYSIDE
PARK
UTILITIES,
INC.,
an Idaho corporation,
and SUNNYSIDE INDUSTRIAL AND
PROFESSIONAL
PARK,
LLC,
an
Idaho
limited
liability
corporation.
Counterclaimants,

)
)
)
)
)
)
)
)
)
)
)

v.

)

PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS
WATERS, an individual.

)
)
)
)

)

Counter-defendants.

)

AFFIDAVIT OF DANIEL R. BECK IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b) - 1

5-

5S7

STATE OF IDAHO

)
)ss.
County of Bonneville)
Daniel R. Beck, being first duly sworn upon his oath states
and alleges as follows:
1.

Affiant

is a

resident of

Bonneville County,

state of

Idaho and executes this Affidavit upon his personal knowledge.
Affiant

2.

Sunnyside

Park

is

an

attorney

Utilities,

Inc.

representing

and

Sunnyside

the

Defendants

Industrial

and

Professional Park, LLC, in this matter.
Attached hereto as Exhibit A is a true and correct copy

3.

of

excerpts

Second

Sets

of
of

Plaintiff's

Responses

Interrogatories,

to

Requests

Defendant's
for

First

Production,

and
and

Requests for Admission.
4.

Attached hereto as Exhibit B is a true and correct copy

of excerpts of Plaintiff's Response to Sunnyside Park utilities,
Inc's Third Set of Requests for Production of Documents.
5.

of

Attached hereto as Exhibit C is a true and correct copy

excerpts

of

Plaintiff

Printcraft

Press'

Responses

to

Defendant's First Set of Interrogatories and related Supplemental
Responses.
6.

Attached hereto as Exhibit D is a true and correct copy

of experts of 30 (b) (6)

Subpoenas issued to Printcraft Press and

CTR Development.
7.
of

Attached hereto as Exhibit E is a true and correct copy

documents

which were

contained in an Exhibit

to

the

Expert

AFFIDAVIT OF DANIEL R. BECK IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b) - 2

Report of David Smith, dated November 24, 2008.
8.

Attached hereto as Exhibit F is a true and correct copy

of excerpts of the Deposition of David smith,

taken December 12,

2008, including pgs. 84, 131-132.
9.

Attached hereto as Exhibit G is a true and correct copy

of excerpts of the Deposition of Printcraft Press, taken December
22, 2008, including pgs. 481-482.
10.

Attached hereto as Exhibit H is a true and correct copy

of excerpts of the Deposition of CTR Management, taken January 14,
2009, including pgs. 48-49.
11.

Attached hereto as Exhibit I is a true and correct copy

of excerpts of the Deposition of CTR Development,

taken January

14, 2009, including pgs. 27-30 and Exhibit 8.
12.
of

Attached hereto as Exhibit J is a true and correct copy

the Deposition of

Printcraft

Press,

taken January 16,

2009,

including pgs. 500-502,556.
13.

Further this Affiant sayeth naught.

DATED this

day of September, 2009.

Daniel R. Beck
Attorney-Sunnyside Park Utilities, Inc.

SUBSCRIBED

AND

SWORN

to

before

me

this

day

of

September, 2009.

AFFIDAVIT OF DANIEL R. BECK IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b) - 3

AFFIDAVIT OF DANIEL R. BECK IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT PURSUANT TO IRCP 60(b) - 4

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I served a true and correct copy of the
following described pleading or document on the attorneys listed
below on this

day of

Document Served:

~(\

I

2009:

AFFIDAVIT OF DANIEL R. BECK
IN SUPPORT OF RENEWED MOTION
FOR RELIEF FROM JUDGMENT
PURSUANT TO IRCP 60(b)

Attorneys Served:

i

Michael D. Gaffney, Esq.
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EXHIBIT A

Michael D. Gaffney, ISB No. 3558
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Jeffrey D. Brunson, 1SB No. 6996
Jo1m M. A vondet, 1SB No. 7438
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2105 Coronado Street
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Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Attorney for Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINT CRAFT PRESS, INC. an Idaho
corporation,
Case No.: CV-06-7097

Plaintiff,
vs.
SUNNYSIDE UTILITIES, INC., an Idaho
corporation

PLAINTIFF'S RESPONSES TO
DEFENDANT'S FIRST AND SECOND
SETS OF INTERROGATORIES,
REQUESTS FOR PRODUCTION AND
REQUESTS FOR ADMISSION

Defendant.

Plaintiff, Printcraft Press, Inc., by and through counsel of record, hereby responds
to Defendant's First and Second Sets of Interrogatories, Requests for Production and
Requests for Admission as follows. As a preliminary matter the plaintiff objects on the
basis that this is not the first and second sets of discovery. As the defendants all have
retained the same counsel they should not be permitted to each submit separate discovery
requests asking at times identical questions. Such discovery is abusive to the plaintiff
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INTERROGATORY NO. 31: Please describe in detail, how Printcraft relied on
any alIeged non-disclosure to enter into each contract(s) identified in response to
Interrogatory No. 30.

OBJECTION; This request calls for a legal conclusion and information
protected by the work product doctrine. This interrogatory clearly seeks legal analysis
and not discoverable facts. Without waiving the objection, the plaintiff responds as
follows. Based upon the representation(s) that there was a sewer system, plaintiff
purchased a new printing press, moved its operations into the new building, and began its
printing operations. Please see previous discovery responses, summary judgment
briefing, affidavits, depositions, and summary judgment decision.

INTERROGATORY NO. 32: Please describe in detail all damages you allege
Printcrafi suffered prior to occupancy of the building on Block 1. Lot 5 as a result of any
alleged non-disclosure by Sunnyside Park Utilities.

RESPONSE: Plaintiff incurred damages associated with closing its old facility
and moving its operation to a new facility. These expenses associated with closing the
old facility, moving, and installing equipment prior to occupancy total $130,000. Please
see previous discovery responses, summary judgment briefing, affidavits, depositions,
and summary judgment decision. This response may be supplemented pursuant to the
Idaho Rules of Civil Procedure.

INTERROGATORY NO. 33: Please describe in detail all damages you allege
Printcraft suffered in occupying the building on Block 1, Lot 5 as a result of any alleged
non-disclosure by Sunnyside Park Utilities.

RESPONSE: Plaintiff suffered approximately $130,000 in damages as a result of
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moving into the building, approximately $1,080,000 in damages for rent that will be
owed to CTR Management, LLC over the course often years, and the cost and expenses
of removing sewage from the property weekly. The plaintiff is paying $1,000 per week
to have sewage removed from the property, and will continue to incur this expense during
the duration of the lease. Plaintiff has already paid close to $40,000 to deal with the
sewage issue. Also, plaintiffhas incurred attorney fees and costs related to prosecution
of this action for which it seeks recovery. In addition, plaintiff has been unable to
increase sales with the uncertainty involved with its use of the sewer system. Plaintiff
has historically grown 10% per year, but has not had grown since this matter began in
June of2006. Plaintiff has also lost production in the approximate amount of $40,000
since this matter began due to loss of the use of the sewer system. Please see previous
discovery responses, summary judgment briefing, affidavits, depositions, and sununary
judgment decision. This response may be supplemented pursuant to the Idaho Rules of
Civil Procedure.

INTERROGATORY NO. 34: Please describe in detail, all damages you allege
Printcraft suffered after occupancy of the building in January of 2006 through June 9,
2006 as a result of any alleged non-disclosure by Sunnyside Park Utilities.

RESPONSE: See response to Interrogatory No. 33.

INTERROGATORY NO. 35: Please describe in detail, all damages you allege
Printcraft suffered from June 9, 2006 through September 26, 2006 as a result of any
alleged non-disclosures by Sunnyside Park Utilities.

RESPONSE: The growth and expansion of plaintiff was put on hold as a result
of the limitations imposed on plaintiff's use ofthe sewer system. Plaintiff's projected
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growth is 10% per year on $4,000,000 per year in sales and growth of the business has
been halted as a result of the inadequate sewer system. Plaintiff has also lost production.
Please see previous discovery responses, summary judgment briefing, affidavits,
depositions, and summary judgment decision. See also response to Interrogatory No. 33.

INTERROGATORY NO. 36: Please describe in detail, all damages you allege
Printcraft suffered from September 26,2006 through December 15, 2006 as a result of
any alleged non-disclosures by Sunnyside Park Utilities.

RESPONSE: See response to Interrogatory Nos. 33, 34, 35.
INTERROGATORY NO. 37: Please describe in detail, all damages you alleged
Printcraft suffered from December 15, 2006 through the present as a result of any alleged
non-disclosures by Sunnyside Park Utilities.

RESPONSE: See response to Interrogatory Nos. 33,34,35, and 36.
INTERROGATORY NO. 38: Filed herewith are Defendant Sunnyside Park
Utilities Inc.'s Second Set of Requests for Admission to Plaintiff. For each Request for
Admission where your response is other than an unqualified "Admit," please explain the
factual nature and basis for your response.

RESPONSE: See responses to requests for admission.
FIRST SET OF REQUESTS FOR PRODUCTION
REOUEST NO. 1: Please produce a copy of each and every document which
Defendant intends to submit as an exhibit at trial or any hearing to be held in this action,
unless such document has already been provided to Sunnyside Park Utilities, Inc.

RESPONSE: Plaintiff intends on using as an exhibit any and all documents
produced by defendants in response to discovery, any document attached to any
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deposition taken in this action, any document indentified or produced by plaintiff, any
other document identified by any witness to the action. Please see previous discovery
responses. An exhibit list will be prepared pursuant to the court's scheduling order.

REQUEST NO.2: Please produce a copy of all blueprints, drawings, or other
documents provided by Printcraft Press, CTR Management, LLC, CTR Development,
LLC or Travis Waters to SIPP, from January 1, 2004 through the present. For each such
document identify which entity provided such document to SIPP and the date of
production.

OBJECTION:

The plaintiff objects to the extent defendant is including an

interrogatory in this request. This request seeks information from entities not subject to
this lawsuit. Without waiving the objection, the plaintiff responds as follows. See
attached documents, see previously produced documents. In addition, available at the
''--"''

office of Beard St. Clair Gaffuey PA, 2105 Coronado Street, Idaho Falls, ID 83404, for
inspection is a packet of documents that was on the job site. Please contact Beard St.
Clair Gaffney PA to arrange for inspection.

REOUEST NO.3: Please produce a copy of all documents obtained by Waters
Land and Cattle at the closing of the sale of real property between Miskin Scraper Works,
Inc., and Waters Land and Cattle.

OBJECTION: This request seeks information from entities not subject to this
lawsuit. Without waiving the objection, the plaintiff responds as follows. See attached
documents, see previously produced documents. In addition, available at the office of
Beard St. Clair Gaffney PA, 2105 Coronado Street, Idaho Falls, ID 83404, for inspection
is a packet of documents that was on the job site. Please contact Beard St. Clair Gaffney
'"---,,
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Michael D. Gaffney, ISB No. 3558
Lance J. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
JohnM. Avondet, ISB No. 7438
Beard S1. Clair Gaffney P A
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstclair.com
lance@beardstclair.com
jeff@beardstc1air.com
javondet@beardstc1air.com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNlY IDAHO
"-...,

PRINTCRAFT PRESS, INC., an Idaho
corporation.
PlaintiffiCounterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE UTILITIES, INC., an Idaho
corporation, SUNNYSIDE PARK.
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company

PLAINTIFF'S RESPONSE TO
SUNNYSIDE PARK. UTILITIES, INC.'S
THIRD SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS

Defendants/Counterclaimants.

The plaintiff/counterdefendant, Printcraft Press, Inc. (Printcraft), through counsel
of record, Beard St. Clair Gaffney PA, respectfully submits the following response to

Plaintiff's Response to Sunnyside Park Utilities, Inc.'s Third Set of Requests for Production of
~ ~
Documents Page 1
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RESPONSE: See attached.
REQUEST NO. 23: Please produce all documents which support Plaintiffs
claim for moving and other expenses of$130,000 as set forth in Plaintiffs Responses to
Interrogatories No. 14 and 15.

RESPONSE: See attached. Plaintiff reserves the right to supplement its response
as additional documents may be discovered.

REQUEST NO. 24: Please produce all documents which support Plaintiffs
response to Interrogatory No. 15 as follows: "Plaintiff has already paid close to $40,000
to deal with the sewage issue."

RESPONSE: See attached. Plaintiff reserves the right to supplement its response
as additional documents may be discovered.

REQUEST NO. 25: Please produce all documents which support Plaintiff's
response to Interrogatory No. 15 as follows: "Plaintiff has also lost production in the
approximate amount of$40,000 since this matter began due to loss of the use of the
sewage system."

RESPONSE: Plaintiffis still in the process of identifying documents which may
be responsive to this request and reserves the right to supplement its response as
additional documents may be discovered.

REQUEST NO. 26: Please produce all documents which support Plaintiff's
response to Interrogatory No. 15 as follows: "Plaintiff's projected growth is 10% per year
on $4,000,000 per year in sales and growth ofthe business has been halted as a result of
the inadequate sewage system."

Plaintiff's Response to Sunnyside Park Utilities, Inc. 's Third Set of Requests for Production of
5 " 55 0
Documents Page 3
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RESPONSE: Plaintiffis still in the process ofidentifying documents which may
be responsive to this request and reserves the right to supplement its response as
additional documents may be discovered.

REQUEST NO. 27: Please produce a copy of all Bylaws, meeting minutes and
annual reports of Printcraft Press from the date of incorporation to present.

RESPONSE: See attached.
DATED: February 5, 2008.

ce J. Schuster
effrey D. Brunson
John M. A vondet
Of Beard St. Clair Gaffuey PA
Attorneys for the Plaintiff

Plaintiffs Response to Sunnyside Park Utilities, Inc.'s Third Set of Requests for Production of
Documents Page 4
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Mitchell W. Brown (ISB#: 4202)
Lane V. Erickson (ISB#: 5979)
RACINE, OLSON, NYE,
BUDGE & BAILEY, CHARTERED
P.O. Box 1391
Pocatello, Idaho 83204-1391
Telephone: (208)232-6101
Fax: (208)232-6109

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF BONNEVILLE
Case No. CV-06-7097
PRINTCRAFT PRESS, INC. an Idaho
corporation,
Plaintiff,
vs.
',-,

PLAINTIFF PRINT CRAFT PRESS'
RESPONSES TO DEFENDANT'S FIRST
SET OF INTERROGATORIES

SUNNYSIDE UTILITIES, INC. an Idaho
corporation,

Defendant.

COMES NOW the PlaintiffPRINTCRAFT PRESS, INC. an Idaho corporation (hereafter
"Printcrafi"), by and through its counsel of record, Lane V. Erickson, and pursuant to Idaho's
Rules of Civil Procedure hereby Responds to Defendant's First Set ofInterrogatories.
To the extent that the definitions and instructions contained in Defendant's First Set of
Discovery to Plaintiffs conflict with, vary from, or add to the requirements of the Idaho Rules of
Civil Procedure, Plaintiffs do hereby object to the same and state that their answers herein are
made without regard to such definitions and instructions.

,
\.___

PLAINTIFF PRINTCRAFT PRESS' RESPONSES TO
DEFENDANT'S FIRST SET OF INTERROGATORIES
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INTERROGATORY NO.3: IdentifY each and every fact and expert witness you plan to
I

"'---

call to testify at the trial in this action and provide a brief summary of the facts to which each
such witness will testify. As to each expert witness, please state the subject matter on which the
expert witness is expected to testify, the substance of the opinions to which the expert witness is
expected to testifY and state the underlying facts and data upon which the expert opinions are
based.

ANSWER TO INTERROGATORY NO.3: Plaintiff has identified and currently
intends to call the following persons as either fact or expert witnesses in the cause of this matter:

Name of Witness
Travis Waters

Lawry Wilde
Terry Luzier

Luke Boyle

Cindy Donovan

Gary Waters

,,--,.

Summary of Expected Testimony
Owner of Printcraft press; personally aware of the facts and circumstances
which have given rise to the present litigation; expected to testify concerning
all of his own actions and conduct, the actions and conduct of agents and
representatives of the Defendant, the mitigation efforts of Printcraft Press,
Printcraft's damages, Printcraft's efforts at mitigation, the water tests which
were conducted, and all allegations, causes of action and claim for damages
and the like set forth in Printcraft's Complaint as well as all the documents,
correspondence, and exhibits Printcraft expects to utilize at the trial of this
cause
Partner in eTR Development; is expected ,to testify concerning the
construction and occupancy of building
General Manager of Printcraft Press; it is expected that he will testify
concerning the disconnection of the sewer system, Printcraft's water usage,
Printcraft's sewer usage, Printcraft's waste water flows and content, the
physically inspections by Woolf and Beck:; the actions of the Defendant and
its representatives and agents on the day of the sewer being disconnected and
offiling the police reports"
Owner of the building; Landlord to CTR Management;. it is expected that
Mr. Boyle will testify concerning his dealings with the Defendant as they
concern the building and premises that Printcraft now occupies; his
understanding of the uses of the building Printcraft occupies and all
correspondence and exchanging of documents he received or didn't receive
from the Defendants prior to the construction and occupancy of the building
Printcraft now occupies'
Printcraft Office Manager; it is expected that she will testify concerning
customer problems and damages, employee complaints, problems and issues
related to loss of sewer system and the accommodations Printcraft has made
to its customers and employees, the loss of employee time for restroom
breaks and traveling to Maverick and all issues related to the morale of
Printcraft's employees
Present on the day of the sewer being disconnected; it is expected that he will
testify concerning the same

PLAINTIFF PRINTCRAFT PRESS' RESPONSES TO
DEFENDANT'S FIRST SET OF INTERROGATORIES
Page 4
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Diane McFarland

Elmo Wulstenhume
Kellye Eager

Richard Home

Willie Tuscher

James Johnson

Mindy Reid

Doyle Beck

Kirk Woolf

Craig Beck
Larry Shult

Printcraft Press' Bookkeeper; it is expected that she will testify concerning
the expenses related to sewer system being cut off and the subsequent
damages Printcraft has suffered as a result of the loss of the sewer system
connection
Printcraft Employee; it is expected that he will testify concerning Doyle
Beck's unauthorized entrance into the Printcraft building
District 7 Environmental Health Director; It is expected that she will testify
concerning all facts related to the existing sewer system and its failure to
comply with existing legal requirements, the correspondence with Sunnyside
about failure and restrictions' hearing and determination
District 7 Director; all facts related to the existing sewer system and its
failure to comply with existing legal requirements; correspondence with
Sunnyside about the sewer systems' failure and the restrictions imposed upon
the Defendant, as well as the ongoing litigation the District 7 has had and is
having with the Defendant concerning the existing sewer system, and the
hearings and determinations which have been made by District 7
Water Quality Engineer for DEQ; it is expected that he will testify
concerning the DEQ's involvement in the Defendant's sewer system, the
litigation between District 7 and the Defendant and correspondence DEQ has
had with District 7 concerning sewer system issues'
DEQ Director; it is expected that he will testify concerning the DEQ's
involvement in the Defendant's sewer system, the litigation between District
7 and the Defendant and correspondence DEQ has had with District 7
concerning sewer system issues'
Employed by Energy Laboratories, Inc.; it is expected that she will be called
as an expert witness to discuss the tests that were conducted on the water
discharge of Printcraft, the basis for the testing and the results of the testing
as set forth in the Analytical Summary and Analytical Report disclosed
above and a copy of which is served herewith
Representative and Agent of Defendant; It is expected that he will testify
concerning all the facts and circumstances related to the development of the
Sunnyside Park; all the facts and circumstances related to the failed sewer
system, the District 7 and and DEQ's requirements of Defendant's upgrading
the system and the meetings with Plaintiff; the severing of Printcraft's sewer
system; the drafting and execution of the Third Party Agreement and Rules
and Regulations and the applicability of IDAP A
Representative and Agent of Defendant; It is expected that he will testify
concerning all the facts and circumstances related to the development of the
Sunnyside Park; all the facts and circumstances related to the failed sewer
system, the District 7 and and DEQ's requirements of Defendant's upgrading
the system and the meetings with Plaintiff; the severing of Printcraft's sewer
system; the drafting and execution of the Third Party Agreement and Rules
and Regulations and the applicability of IDAPA
Defendant's employee; it is expected that he will testify concerning his
actions in checking the water meter readings·
Septic tank manufacturer; it is expected that he will testify concerning his
witnessing the failed sewer system and Defendants efforts to continue to use
the sewer system that is inadequate for the development, the Defendant's
seeking advice from him after system failed, the Defendant's hiring him to
install the septic system for Corporate Express and his business dealings with
the Defendant

PL~FPRI.NTCRAFTPRESS'RESPONSESTO

DEFENDANT'S FIRST SET OF INTERROGATORIES
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Plaintiff reserves the right to supplement its Answer to Interrogatory No.3 when and if during
\,,-

the course of this litigation and discovery additional individuals are identified by Plaintiff who
have knowledge of the facts or circumstances of this case andlor are to be relied upon by Plaintiff
as an expert witness in the litigation of this cause.

INTERROGATORY NO, 4:

Please state the name, address and telephone number

of every person known to you or your attorney who may have any knowledge of any fact
pertinent to damages andlor liability in this case, and identify the knowledge possessed by such
person.

ANSWER TO INTERROGATORY NO.4: See response to Interrogatory No.3 above.
Plaintiff reserves the right to supplement its Answer to Interrogatory No.4 when and if during
the course of this litigation and discovery additional individuals are identified by Plaintiff who
have knowledge of the facts or circumstances of this case andlor are to be relied upon by Plaintiff
as an expert witness in the litigation of this cause.

INTERROGATORY NO.5:

Please identify by case name, county, state, and case

number, all litigation of every kind and nature in which Plaintiff has been involved as a party in
the ten (10) years prior to the submission of Answers to these Interrogatories.

ANSWER TO INTERROGATORY NO.5:

I

County~ State and Case Number
Bonneville County, Idaho CV -02-6841
Bonneville County, Idaho CV-04-2472

Case Name

j Future Business Inc, v. Printcrafi Press et al

I Printcraft Press v. Michelle Koller

INTERROGATORY NO. 6:

'''-..-

Submitted herewith are Plaintiff's First Request for

PLAlNTIFF PRlNTCRAFT PRESS' RESPONSES TO
DEFENDANT'S FIRST SET OF INTERROGATORIES
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Michael D. Gaffney, ISB No. 3558
Lance J. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
John M. Avondet, ISB No. 7438
Beard St. Clair Gaffney PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Email: gaffney@beardstdair.com
lance@beardstclair.com
jeff@beardstclair.com
javondet@beardstclair.com
Attorneys for the Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC., an Idaho
corporation.
Plaintiff/Counterdefendant,

Case No.: CV-06-7097

vs.
SUNNYSIDE UTILITIES, INC., an Idaho
corporation, SUNNYSIDE PARK
OWNERS ASSOCIATION, INC., an
Idaho corporation, and SUNNYSIDE
INDUSTRIAL AND PROFESSIONAL
PARK, LLC, an Idaho limited liability
company

Plaintiff's Third Supplemental Response to
Sunnyside Park Utilities, Inc.'s First
Interrogatories, First Supplemental
Response to Second Interrogatories, Sixth
Supplemental Response to First Request
for Production and First Supplemental
Response to Second Request for
Production

Defendants/Counterclaimants.

The plaintiff/counterdefendant, Printcraft Press, Inc. (Printcraft), through counsel
of record, Beard St. Clair Gaffney PA, respectfully submits the following supplemental
Plaintiff's Third Supplemental Response to Sunnyside Park Utilities, Inc. 's First Interrogatories,
First Supplemental Response to Second Interrogatories, Sixth Supplemental Response to First
Request for Production and First Supplemental ~5'~~ to Second Request for Production
5
Page 1

responses to Defendant, Sunnyside Park Utilities, Inc. 's First and Second Set of
Interrogatories and Request for Production of Documents as follows:

INTERROGATORIES
INTERROGATORY NO.2: Please list and identifY any exhibits that you
intend or expect to introduce into evidence at any hearings or trial of the above-entitled
matter and state the name and address of the person presentl y having possession of the
exhibits.

RESPONSE: Attached as Exhibit A are invoices from National Solvent
Exchange. Attached as Exhibit B is the purchase order summary from Pitman from
January 1, 2006 through December 31, 2006. Attached as Exhibit C is the purchase order
summary from Western Paper Company from January 1,2006 through December 31,
2006. Attached as Exhibit D is the purchase order summary from Culligan Water
Conditioning from January 1,2004 through November 21,2007. Attached as Exhibit E is
an elevation plan for Printcraft Press. Attached as Exhibit F are material safety data
sheets for various chemicals. Attached as Exhibit G are photographs of the inside and
outside of Printcraft Press. Attached as Exhibit H is the Decision of Appeals Examiner
regarding Travis Peterson. Attached as Exhibit I are photos of the inside of the Now Disc,
Inc. building.

INTERROGATORY NO.3: Identify each and every fact and expert witness
you plan to call to testify at the trial in this action and provide a brief summary of the
facts to which each such witness will testify. As to each expert witness, please state the
subject matter on which the expert witness is expected to testify, the substance ofthe

Plaintiff's Third Supplemental Response to Sunnyside Park Utilities, Inc.'s First Interrogatories,
First Supplemental Response to Second Interrogatories, Sixth Supplemental Response to First
Request for Production and First Supplemel1t~ Resp,onse to Second Request for Production
5
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opinions to which the expert witness is expected to testify and state the underlying facts
and data upon which the expert opinions are based.
RESPONSE: Herbert Eric Nuttall, P.E., Chemical Engineer and Professor
Emeritus University of New Mexico. It is expected that Dr. Nuttall will testify in regard
to the chemicals, liquids, and solids disposed of by Printcraft Press, Inc. and their effect,
if any, upon soils surface water or groundwater and their effect, if any, on the failure of
the septic system operated by Sunnyside Utilities, Inc. He will also testify in regard to the
proper testing procedures to scientifically test for the degradation of inks in the
environment and for the presence of chemicals in soils and liquids. He will also testify in
regard to the Material Safety Data Sheet specifications for chemicals and inks discharged
by Printcraft Press, Inc. and it is also expected that he will testify as to the effect of
discharged inks and chemicals, if any, on the anaerobic and aerobic biological systems
present in a properly functioning septic system.
Robert C. Starr, Ph.D., P.E., Hydrologist. It is expected that Dr. Starr will testify
in regard to ground water and soil issues, the geology of the area where Sunnyside
Utilities, Inc. has located its septic system, and the effect of Printcraft Press, Inc.'s
discharge of water softener brine, aqueous inks and other chemicals upon the
groundwater. He will testify additionally to proper scientific procedures for testing. He
will additionally testify to the affect, if any, upon groundwater of surface discharges of
water softener brine, aqueous inks and other chemicals. It is also expected that he will
testify as to the volume of water discharged by Printcraft Press, Inc. and the capacity for
absorption by the soils in the drain field used by Sunnyside Utilities.

Plaintiff s Third Supplemental Response to Sunnyside Park Utilities, Inc.' s First Interrogatories,
First Supplemental Response to Second Interrogatories, Sixth Supplemental Response to First
Request for Production and First Supplemental Response to Second Request for Production
5/
Page 3

561

Gary D. Mecham, P.R, Professional Engineer. It is expected that Mr. Mecham,
PE, will testify in regard to the design and capacity of the Sunnyside Utilities, Inc. septic
system as originally proposed in 1996 and as it existed during the summer of 2006. He
will address the soil type and geologic setting at the septic system location and their
effect on proper functioning and capacity of the system. He will also testify in regard to
the design and capacity of similar septic systems designed for industrial use.
Scott D. Dwyer, Ph.D, DABT. It is expected that Dr. Dwyer will testify in regard
to toxicology and risk analysis for human health risk assessment related to compliance
with regulatory agency guidelines and standards applicable to printing industry disposal
practices. He will also testify in regard to the toxicology of aqueous inks and other
chemicals used at the Printcraft Press, Inc. facility and to the techniques used to perform
risk assessments for soils, surface water, and groundwater.
Brian Powell. Mr. Powell is the president of Now Disc, Inc, and is expected to
testify as to the water and sewer system for his building, which is located in the
Sunnyside Industrial and Professional Park and is connected to Sunnyside Park Utilities,
Inc. Mr. Powell will testify that he was never provided any documentation regarding any
limitations or rights of beneficiaries regarding the water or sewer system in the Park. Mr.
Powell will testify that the blue prints of his building that he gave to Kirk Woolf and
Doyle Beck show drain fixtures other than toilet fixtures in the bUilding. Mr. Powell will
testify that his building has two drain fixtures other than toilet fixtures and that Kirk
Woolf has inspected the building and did not raise any issues with these fixtures. Mr.
Powell will also testify that he has disposed of various chemicals and inks into the septic
system.
Plaintiff's Third Supplemental Response to Sunnyside Park Utilities, Inc. 's First Interrogatories,
First Supplemental Response to Second Interrogatories, Sixth Supplemental Response to First
Request for Production and First Supplemental Response to Second Request for Production
Page 4
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Michael D. Gaffney, ISB No. 3558
Lance J. Schuster, ISB No. 5404
Jeffrey D. Brunson, ISB No. 6996
John M. Avondet, ISB No. 7438
BEARD ST. CLAIR GAFFNEY PA
2105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5171
Facsimile: (208) 529-9732
Attorney for Plaintiff

DISTRICT COURT SEVENTH JUDICIAL DISTRICT
BONNEVILLE COUNTY IDAHO
PRINTCRAFT PRESS, INC. an Idaho
corporation,
PlaintifflCounterdefendant,

Case No.: CV-06-7097

vs.

PLAINTIFF'S FOURTH
SUPPLEMENTAL RESPONSE TO
SUNNYSIDE PARK UTILITIES, INC., an SUNNYSIDE PARK UTILITIES, INC.'S
Idaho corporation, SUNNYSIDE PARK
FIRST INTERROGATORIES, SECOND
OWNERS ASSOCIATION, INC., an
SUPPLEMENTAL RESPONSE TO
Idaho corporation, SUNNYSIDE
SECOND INTERROGATORIES,
INDUSTRIAL AND PROFESSIONAL
SEVENTH SUPPLEMENTAL
PARK, LLC, an Idaho limited liability
RESPONSE TO FIRST REQUEST FOR
PRODUCTION AND SECOND
company,
SUPPLEMENTAL RESPONSE TO
Defendants/Counterclaimants.
SECOND REQUEST FOR
PRODUCTION

The plaintiff/counterdefendant, Printcraft Press, Inc. (Printcraft), through counsel
of record, Beard St. Clair Gaffney PA, respectfully submits the following supplemental
responses to Defendant, Sunnyside Park Utilities, Inc. 's First and Second Set of
Interrogatories and Request for Production of Documents as follows:
Plaintiffs Fourth Supplemental Response to Sunnyside Park Utilities, fuc. 's First futerrogatories,
Second Supplemental Response to Second futerrogatories, Seventh Supplemental Response to
First Request for Production and Second Supplemental Response to Second Request for
Production Page 1
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Attached please find the reports from the following expert witnesses: Herbert Eric
Nuttall, P.E., Robert C. Starr, PhD, P.E., Gary D. Mecham, P.E. and David M. Smith,
CPA.
Printcrafi supplements its witness list with the following witness: Larry Schuldt,
589-2546, 2535 N Blvd, Idaho Falls, ID 83402. The defendants have listed Mr. Schuldt
as a potential witness and therefore have information regarding his knowledge. Mr.
Schuldt has knowledge regarding his interaction with the defendants throughout the
years. Mr. Schuldt has knowledge regarding the septic system in question and
knowledge when the system overflowed. Mr. Schuldt has knowledge regarding what
work the defendants requested of him and work he has done involving the septic system.
Attached please find invoices and receipts regarding Printcraft's sewer expenses.
Attached please find correspondence from Craig Beck to Travis Waters dated
November 14,2007.
Attached please find the document titled Connection to City ofIF Sewer System
with accompanying invoice from Landon Excavating, Inc.
DATED: April!l, 2008.

'---..

Plaintiff's Fourth Supplemental Response to Sunnyside Park Utilities, Inc.'s First Interrogatories,
Second Supplemental Response to Second Interrogatories, Seventh Supplemental Response to
First Request for Production and Second Supplemental Response to Second Request for
5Production Page 2
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MARK R. FULLER (ISB No. 2698)
DANIEL R. BECK (ISB No. 72 37)
FULLER & CARR
41 0 MEMORIAL DRIVE , S UITE 201
p . O. Box 50 935
I DAHO FALLS, I D 83 4 05 - 0 935
TELEPHONE :
(208) 524 -5 400
AT TORNEY

FOR

DEFENDANT

SUNNYS IDE PARK UTILITIES,

SUNNY SIDE

INDUSTRIAL

AN D

PROFESSIONAL

PARK ,

LLC,

AND

I NC .

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRIl'JT CPiliFT

DD];' CC

l.. .J...\.Wo-l V

Cass No. CV-06-7097

an

f

I da ho corporation ,

)

)

Plaintiff,

)

v.

I
I

)
)

AMENDED 30 (b) (6) SUBPOENA DUCES
TECUM PRINT CRAFT PRESS

PARK
UTILITIES,)
SUNNYSIDE
an
Idaho corporation, )
I NC.,
SUNNYSIDE
PARK
OWNERS )
ASSOCIATION ,
INC. ,
an Idaho)
c orporation,
SUNNYSIDE )
INDUSTRIAL
AND
PROFESSIONAL)
PARK , LLC, an Idaho l imited )
liability corporation,
DO YLE )
BECK, an individual, and KIRK )
WOOLF , an individual.
)
)
)
)

Defendants.

)

SUNNYSIDE
PARK
UTILITIES,
IN C., an Idaho corporation.
Counterclaimant,

v.

)
)
)
)
)

)
)
PR INTCRAFT PRESS, INC ., an
Idaho corporation, and TRAVIS )
)
WATERS, an individual .
)

Counter-defendants.

)

THE STATE OF IDAHO SENDS GREETINGS TO: PRINTCRAFT PRESS, INC.

I

AMEN DED 30 (b) (6)

SUBPOENA DUCES TECUM-PRI NTCRAFT PRESS,

5-566

INC.

-

1

YOU ARE HEREBY COMMANDED to appear at the offices of Fuller & Carr, 410
Memorial Drive, Suite 201, Idaho Falls, Idaho 83402 at 10:00 o'clock a.m., on December
22,2008, or such other date as is mutually agreed upon by the parties, to take the IRCP
30(b )(6) deposition of Printcraft Press, Inc., before a certified court reporter in the above
captioned action.
You are hereby commanded to designate one or more officers, directors,

subjects set forth herein.
Oral examination will continue from day to day until completed and you are hereby
notified to appear and take part in the examination.
I. DEFINITIONS
A.

When used in this request YOU or YOUR means Printcraft Press, Inc., its

affiliates, subsidiaries, parent companies, agents, attorneys, representatives, employees
or anyone acting on behalf or for its behalf.
B.

When used in this request DOCUMENT means:
(1) The original, including all duplicates, copies or drafts thereof;
(2) If the original is not in YOUR custody or under YOUR control, then a

copy thereof;
(3) Any non-identical copy or copies which differ from the original for any
reason, including but not limited to, the making of notes thereon, of any writing, including
any paper, book or record of whatever kind or description, electronic, or photographic or
other means, and including any recorded, taped, filmed, or graphic matter or phonic (e.g.,
any tape recording) or visual reproduction or record of any oral statement, conversation or

5-567
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INC. - 2

I
I
I

event.

By way of illustration, but not by way of limitation, DOCUMENT shall include

correspondence, teletype messages, telegrams, e-mails, any other form of computerized
record , microfiche, contracts, agreements, memoranda, understandings, notes, rough
drawings, bulletins and circulars, diagrams, interoffice communications, books of account,
tax returns, tax statements, ledgers, journals, checks, check registers , passbooks ,
receipts, invoices, bills, order, quotations, stock certificates, fi nancial statements,
statements of account, statements of liability, balance sheets, graphs and plans,
blueprints, plans, specifications , shop drawings, proposals, bids , quotes, statements,
work orders, work change orders, credit statements, receipts, lien releases, payment
requests, job cost legers, contract, and any other writing memorializing, reflecting ,
referring to, relating to, or evidencing the subject of each DOCUMENT or group of
DOCUMENTS requested .
DOCUMENTS requested are those DOCUMENTS in the possession or in the

control of YOU, YOUR agents, representatives , or anyone acting for or on YOUR behalf,
regardless of whether such DOCUMENTS or things are possessed directly by YOU or
YOUR directors, officers, agents employees, representatives, investigators, or by YOUR

attorneys or their agents , employees, representatives, or investigators.
II. DESIGNATED WITNESS(ES)

Printcraft Press, Inc., is to designate a witness(es) who is familiar with and
consents to testify to the following matters. Specifically, Sunnyside Park Utilities, Inc.,
requests identification of a corporate representative to testify as to matters identified
below.
1. Damages suffered by Printcraft Press.

AMEN DED 30 (b) ( 6 )

SUBPOENA DUCES TECUM- PRINTCRAFT PRESS ,

INC .

-

3

I
I
I
I

-I
I
I
I
i
I
I
I
I
I
I
Ii

Ii
Ii

2. Printcraft Press's financial status, including net worth, tax returns, and profits.
3. Printcraft's claims for fraud by omission.
4. Printcraft's claim for water disconnection.
5. Printcraft's operation and maintenance of the above ground sewage tanks.
6. Printcraft's disposal of waste to the City of Idaho Falls sewer treatment facilities.
7. Printcraft's entry onto property owned by Sunnyside Park Utilities, specifically the
parcel of property containing Sunnyside Park Utilities' septic system and drainage
field.
8. Exhibits 10 and 11 attached to the Expert Report of Robert Starr.
9. Statements made by Printcraft to Sunnyside Park Utilities regarding Printcraft's
use of the septic system.

III. DOCUMENT REQUESTS

The Deponent is further commanded to bring and produce, at such time and place,
the following described documents in Plaintiffs possession, custody, or control, or the
possession, custody, or control of Plaintiffs agents, affiliated entities, officers, or
employees.
1. A copy of any documents requested in Defendant's Discovery, but which has not
yet been produced by Plaintiff.

YOU ARE FURTHER NOTIFIED that if you fail to appear at the place and time
specified above, you may be held in contempt of Court and the aggrieved party may
recover from you the sum of $100.00 and all damages which he may sustain by your

5--
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failure to attend.

DATED this

q
I

day of

4ectJ~

,2008.

FULLER & CARR

~v1ark

R. Fuller
FULLER & CARR

AMENDED 30(b) (6 ) SUB POENA DUCES TECUM -P RINTCRAFT PRESS , INC . - 5

II
11

I)

I"lARK R. FULLER ( ISB No . 2698)
DAN IEL R. BECK ( ISB No . 7 237)
FULLER & CARR
41 0 MEMORIAL DRIVE, SUITE 201
P . O. Box 50935
I D.~}IO FALLS, ID 83405- 0 935
TELEPHONE:
( 208) 524 - 54 00
ATTORNEY FOR DEFENDAl'JT SUNNYSIDE
SUNNYSIDE PARK UTILITIES, INC.

II

PRINTCRAFT
PRESS,
Idaho corporation,

I!

INC. ,

an

Plaintiff,
v.

f

I
I
I
I
I

,
I

AND

PROFESSIONAL PARK ,

LLC,

AND

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE

I

II

INDUSTRIAL

Case No. CV-06-7097
)
)
)
)

30(b) (6) SUBPOENA DUCES TECUMCTR DEVELOPMENT, LLC

SUNNYSIDE
PARK
UTILITIES,)
INC. ,
an
Idaho corporation, )
SUNNYSIDE
PARK
OWNERS )
INC.,
an Idaho)
}\SSOCIATION,
corporation,
SUNNYSIDE )
INDUSTRIAL
AND
PROFESSIONAL )
PARK, LLC,
an Idaho limited )
liability
corporation,
DOYLE )
BECK, an individual, and KIRK )
WOOLF, an indi v idual.
)
)

Defendants .

)
)

)

PARK
UTILITIES,
SUNNYSIDE
INC., an Idaho corporation.
Counterclaimant,
v.
PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS
WATERS, an individual.
Counter-defendants.

)

)
)
)

)
)
)
)
)

)
)

THE STATE OF IDAHO SENDS GREETINGS TO: CTR DEVELOPMENT, LLC
3 0( b) (6) SUBPOENA DUCES TECUM-CTR DEVELOPMENT, LLC - 1
Exhibit No .--,~,---_
Date: I -I =to DCl
(1" 'A- Q>-v

YOU ARE HEREBY COMMANDED to appear at the offices of Fuller & Carr, 410
Memorial Drive, Suite 201, Idaho Falls, Idaho 83402 at 9:00 o'clock a.m., on January 14,
2009, or such other date as is mutually agreed upon by the parties, to take the IRCP
30(b)(6) deposition of CTR Development, LLC, before a certified court reporter in the
above captioned action.
You are hereby commanded to designate one or more officers, directors,
managing agents, or other such persons who are most qualified to testify regarding the
subjects set forth herein.
Oral examination will continue from day to day until completed and you are hereby
notified to appear and take part in the examination.

I. DEFINITIONS
A.
its

affiliates,

When used in this request YOU or YOUR means CTR Development, LLC,
subsidiaries,

parent

companies,

agents,

attorneys,

representatives,

employees or anyone acting on behalf or for its behalf.
B.

When used in this request DOCUMENT means:
(1) The original, including all duplicates, copies or drafts thereof;
(2) If the original is not in YOUR custody or under YOUR control, then a

copy thereof;
(3) Any non-identical copy or copies which differ from the original for any
reason, including but not limited to, the making of notes thereon, of any writing, including
any paper, book or record of whatever kind or description, electronic, or photographic or
other means, and including any recorded, taped, filmed, or graphic matter or phonic (e.g.,
any tape recording) or visual reproduction or record of any oral statement, conversation or

30 (b) (6)
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LLC - 2

By way of illustration, but not by way of limitation, DOCUMENT shall include

event.

correspondence, teletype messages, telegrams, e-mails, any other form of computerized
record, microfiche, contracts, agreements, memoranda, understandings, notes, rough
drawings, bulletins and circulars, diagrams, interoffice communications, books of account,
tax returns, tax statements, ledgers, journals, checks, check registers, passbooks,
receipts,

invoices,

bills, order, quotations, stock certificates, financial statements,

statements of account, statements of liability, balance sheets, graphs and plans,
blueprints, plans, specifications, shop drawings, proposals, bids, quotes, statements,
work orders, work change orders, credit statements, receipts, lien releases, payment
. requests, job cost legers, contract, and any other writing memorializing, reflecting,
referring to, relating to, or evidencing the subject of each DOCUMENT or group of

DOCUMENTS requested.
DOCUMENTS requested are those DOCUMENTS in the possession or in the
~

control of YOU, YOUR agents, representatives, or anyone acting for or on YOUR behalf,
regardless of whether such DOCUMENTS or things are possessed directly by YOU or

YOUR directors, officers, agents employees, representatives, investigators, or by YOUR
attorneys or their agents, employees, representatives, or investigators.

II. DESIGNATED WITNESS(ES)
CTR Development, LLC, is to designate a witness(es) who is familiar with and
consents to testify to the following matters. Specifically, Sunnyside Park Utilities, Inc.,
requests identification of a corporate representative to testify as to matters identified
below.
1. Construction of the building Printcraft Press now occupies.

30(b) (6) SUBPOENA DUCES TECUM-CTR DEVELOPMENT, LLC - 3
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2. Terms of agreement between CTR Development and Printcraft Press allowing
Printcraft Press to occupy the building.
3. Connection of Printcraft Press's building to Sunnyside's sewer system, including
payment of connection fee, and terms of agreement for sewer service between
CTR Development, LLC and Sunnyside Park Utilities, Inc.
4. The sewage needs of the building CTR Development, LLC constructed for
Printcraft.
5. All meetings and correspondence between Sunnyside Park Utilities and CTR
Development, LLC regarding the sewage needs of the building CTR Development,
LLC constructed for Printcraft.
6. Loans by CTR Development to Printcraft Press during the previous two (2) years.
7. Purchase and sale of the subject property by CTR Development.
8. Invoices and bills in CTR Development's name which are a part of Printcraft's
damage claim.

DOCUMENTS REQUESTED
1. Any correspondence exchanged between CTR Development and Printcraft Press.
2. A copy of any plans submitted to Sunnyside Park Utilities, Inc or the Architectural
Control Committee for the subdivision.
3. A copy of all documents obtained from Waters Land and Cattle when you
purchased the property located at Lot 5, Block 1 of the Sunnyside Industrial and
Professional Park subdivision, including all closing documents.
4. A copy of all documents you obtained from Bonneville County prior to your
purchase of the property located at Lot 5, Block 1 of the Sunnyside Industrial and

30(b) (6) SUBPOENA DUCES TECUM-CTR DEVELOPMENT, LLC - 4
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Professional Park subdivision.
5. All State of Idaho Plumbing Inspection Reports for the building located at 3834
South Professional Way, Idaho Falls, Idaho which were obtained while CTR
Development was the owner of the property.
6. A copy of all plans, specifications and other documents you provided to Bonneville
County to obtain a building permit for the building located at 3834 South
Professional Way, Idaho Falls, Idaho.
7. All documents you provided to J&LB Properties regarding the property prior to and
at the time of the sale of the property.
YOU ARE FURTHER NOTIFIED that if you fail to appear at the place and time
specified above, you may be held in contempt of Court and the aggrieved party may
recover from you the sum of $100.00 and all damages which he may sustain by your
failure to attend.

DATED this

c;-J.v..

day of

~

I

2008.

FULLER & CARR

Mark R. Fuller
Attorney for Defendant

30(b) (6) SUBPOENA DUCES TECUM-CTR DEVELOPMENT, LLC - 5
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MARK R. FULLER (ISB No. 2698)
DANIEL R. BECK (ISB No. 7237)
FULLER & CARR
410 MEMORIAL DRIVE, SUITE 201
P . O. Box 50935
IDAHO FALLS, ID 83405 - 0935
TELEPHONE:
( 2 0 8) 524 - 54 0 0
ATTORNEY FOR DEFENDANT SUNNYSIDE
SUNNYSIDE PARK UTILITIES, INC.

INDUSTRIAL

AND

PROFESSIONAL PARK,

LLC,

AND

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO IN AND FOR
THE COUNTY OF BONNEVILLE
PRINTCRAFT
PRESS,
Idaho corporation,

INC. ,

an )

Plaintiff,
v.
SUNNYSIDE
PARK
UTILITIES,
INC.,
an Idaho corporation,
SUNNYSIDE
PARK
OWNERS
INC. ,
an Idaho
ASSOCIATION,
corporation,
SUNNYSIDE
INDUSTRIAL
AND
PROFESSIONAL
PARK, LLC,
an Idaho limited
liability corporation,
DOYLE
BECK, an individual, and KIRK
WOOLF, an individual.
Defendants.

SUNNYSIDE
PARK
UTILITIES,
INC., an Idaho corporation.
Counterclaimant,
v.

)
)
)
)
)

Case No. CV-06-7097
SECOND AMENDED 30(b) (6)
SUBPOENA DUCES TECUM PRINTCRAFT
PRESS

)
)
)
)

)
)
)
)

)
)
)
)
)

)
)
)
)
)
)
)
)

PRINTCRAFT PRESS, INC., an
Idaho corporation, and TRAVIS )
)
WATERS, an individual.
Counter-defendants.

)
)

THE STATE OF IDAHO SENDS GREETINGS TO: PRINTCRAFT PRESS, INC.
SECOND AMENDED 30(b) (6) SUBPOENA DUCES TECUM-PRINTCRAFT PRESS, INC. - 1
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YOU ARE HEREBY COMMANDED to appear at the offices of Fuller & Carr, 410
Memorial Drive, Suite 201, Idaho Falls, Idaho 83402 at 2:00 o'clock p.m., on January 16,
2009, or such other date as is mutually agreed upon by the parties, to take the IRCP
30(b )(6) deposition of Printcraft Press, Inc., before a certified court reporter in the above
captioned action.
You are hereby commanded to designate one or more officers, directors,
managing agents, or other such persons who are most qualified to testify regarding the
subjects set forth herein.
Oral examination will continue from day to day until completed and you are hereby
notified to appear and take part in the examination.

I. DEFINITIONS
When used in this request YOU or YOUR means Printcraft Press, Inc., its

A.

affiliates, subsidiaries, parent companies, agents, attorneys, representatives, employees
or anyone acting on behalf or for its behalf.
When used in this request DOCUMENT means:

B.

(1) The original, including all duplicates, copies or drafts thereof;
(2) If the original is not in YOUR custody or under YOUR control, then a
copy thereof;
(3) Any non-identical copy or copies which differ from the original for any
reason, including but not limited to, the making of notes thereon, of any writing, including
any paper, book or record of whatever kind or description, electronic, or photographic or
other means, and including any recorded, taped, filmed, or graphic matter or phonic (e.g.,
any tape recording) or visual reproduction or record of any oral statement, conversation or
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event.

By way of illustration, but not by way of limitation, DOCUMENT shall include

correspondence, teletype messages, telegrams, e-mails, any other form of computerized
record, microfiche, contracts, agreements, memoranda, understandings, notes, rough
drawings, bulletins and circulars, diagrams, interoffice communications, books of account,
tax returns, tax statements, ledgers, journals, checks, check registers, passbooks,
receipts, invoices, bills, order, quotations, stock certificates, financial statements,
statements of account, statements of liability, balance sheets, graphs and plans,
blueprints, plans, specifications, shop drawings, proposals, bids, quotes, statements,
work orders, work change orders, credit statements, receipts, lien releases, payment
requests, job cost legers, contract, and any other writing memorializing, reflecting,
referring to, relating to, or evidencing the subject of each DOCUMENT or group of

DOCUMENTS requested.
DOCUMENTS requested are those DOCUMENTS in the possession or in the
control of YOU, YOUR agents, representatives, or anyone acting for or on YOUR behalf,
regardless of whether such DOCUMENTS or things are possessed directly by YOU or

YOUR directors, officers, agents employees, representatives, investigators, or by YOUR
attorneys or their agents, employees, representatives, or investigators.

II. DESIGNATED WITNESS(ES)
Printcraft Press, Inc., is to designate a witness(es) who is familiar with and
consents to testify to the following matters. Specifically, Sunnyside Park Utilities, Inc.,
requests identification of a corporate representative to testify as to matters identified
below.
1. Damages suffered by Printcraft Press.
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2. Printcraft Press's financial status, including net worth, tax returns, and profits.
3. Printcraft's claims for fraud by omission.
4. Printcraft's claim for water disconnection.
5. Printcraft's operation and maintenance of the above ground sewage tanks.
6. Printcraft's disposal of waste to the City of Idaho Falls sewer treatment facilities.
7. Printcraft's entry onto property owned by Sunnyside Park Utilities, specifically the
parcel of property containing Sunnyside Park Utilities' septic system and drainage
field.
8. Exhibits 10 and 11 attached to the Expert Report of Robert Starr.

III. DOCUMENT REQUESTS
The Deponent is further commanded to bring and produce, at such time and place,
the following described documents in Plaintiff's possession, custody, or control, or the
possession, custody, or control of Plaintiff's agents, affiliated entities, officers, or
employees.
1. A copy of any documents requested in Defendant's Discovery, but which has not
yet been produced by Plaintiff.

YOU ARE FURTHER NOTIFIED that if you fail to appear at the place and time
specified above, you may be held in contempt of Court and the aggrieved party may
recover from you the sum of $100.00 and all damages which he may sustain by your
failure to attend.
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DATED this _ _ day of _ _ _ _ _ , 2008.

FULLER & CARR

Mark R. Fuller
FULLER & CARR
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EXHIBIT E

11/24/2008

12:55
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LAr'lDON EXCAVAT

PAGE

02

Estimate

Landon Excavating, Inc.
3500 MaibenAvenue
Idaho Falls, ID 83406

DATE

ESTIMATE NO.

4/1112008

2181

NAME/ADDRESS
f'rintcrMr Press
3834 Profession,,1 Way
idaho Fa!l$, Idaho 83402

PROJECT

TERMS

Net 15

QTY

DESCRIPTION

ITEM
SMPVC4,

Material 1 - Pipe
SMPvC12

SMH
5MB
eTE
100 - ConltllCl

Bid #2 - Railroad Easement
Install 4" Sewer Main SDR35
Install 4" Clean Outs
Install 12" Sewer Main SDR35
Manhole Pour over ~xisting
Install Sanitmy Manhole
Connect To Existing Sewer 4" to J 2"
Estimate on Extra Railroad InS1Jr~nce per year
Sales T<IX Changed to 6% 10-1-06

TOTAL

UNIT COST

440
5
1,900
1
6
I

1

J:UO
150.00

5,940.00

22.75

43,225.00
2,500.00

750,00

2,500,00
1,800,00

]()),OOOO
400.00
25,000,00
0.00

40000

25,000.00
6.00%

i

I
I

I

~

I

I

ACCEI'Tt\NCF. Of PROPOSAL:The above prices. specifications and conditions arc
g..qtisfactOlY and 8re hereby accepted. You are authQrized to do the work.

TOTAL

SIGNATURE

5--582

$88.615.00

CllY OF iDAHO FALLS
BUILDING DEPARTMENT
680 Pai~ Av. P.O. Box 50220 Idaho FAii~, IU 83405
This permit becomes void if work is not started in 180 days, OR, if work is suspended for a period of 180 days.

FOR BUILDING INSPECTIONS CALL: 612-8269
By submitting this application, i hereby agree as foHows: I certify that I have read this application and that the
information in the application is correct. I agree to comply with all federal and state laws and alf ordinances of
the City of Idaho Falls relating to the building construction and/or other work described in this application; and I
further aU~horize_ r~}!Je~Ves of the Planning ~nd. Buildi~g Division to enter upon the property for which I
have appl~8 for t915 permit !9fj,he purpose of making InspectIons.

~//

~u

(

/

~

1/--.

~a~~

L-J

_

C!~C!-Ot3
Date

This per'
lows the permittel3to perform only the work described in the application: ffthepermittee desires
to perform ~rdditi6nal'or other work not described in this application, additional permits may be required. Before
commencing any additional work, permittee is advised to consult with the City of Idaho Farrs Planning and
Building DiVision to determine whether and what additional permits may be required.
Permit No:
Permit Type:

Status:

Job Address:

08-1752C

Applied:
Approved:
To Expire:

PLUMBING PERMiT

READY
3834 PROFESSIONAL WAY IF

Location:
Parcel No:

EAST SIDE IFRONT OF BUILDING

Applicant:

PUMP TECH
P.O. BOX 51259, IDAHO FALLS,IDAHO,
PUMP TECH

Contractor:

09/09/2008

Phone:

ATTN BERRY

83405
Phone:

,
Owner:

Description:

PRINTCRAFT PRESS

Phone:

NEW SEWER LIFT STATION

Occupancy:
Use:

Type:
Valuation:

Total Carculated Fee:
Additional Fees:
Total Permit Fee:
Payments:
Balance Due:

$203.67
$0.00
$203.67

$0.00
$203.67

COM
$11,842.00

CITY OF IDAHO FALLS
BUILDING DEPARTMENT
680 Park Av. P.O. Box 50220 Idaho Fails, iD 83405
This pemlit becomes void if work is not started in 180 days, OR, Ifwork is suspended for a period of 180 days.

FOR BUILDING INSPECTIONS CALL: 612-8269

By submitting this application, I hereby agree as follows: I certify that I have read this application and that the
infomlation in the application is correct. I agree to comply with all federal and state laws and all ordinances of
the City of Idaho Falls relating to the building construction and/or other work described in this application; and I
further authgpze representatives of the Planning and Building Division to enter upon the property for which I
have appli~dlfor this--permit f1he purpose of making inspections.

rx
II /
'
'-"~~~

q--q. 00_

U

SignatuT~

Date

_.__

.

.

This permiLallows the permitieeto perform only the wMkaescribed In the application. If the permittee desires
to perform additional or other work not described in this application, additional permits may be required. Before
commencing any additional work, permittee IS advised to consult with the City of Idaho Falls Planning and
Building Division to determine whether and what additional permits may be requIred.
Permit No:
Permit Type:
Status:
Job Address:
Location:
Parcel No:
Applicant:
Contractor:
Owner:

Description:

Applied:
Approved:
To Expire:

08-1753C
SEWERiWATER PERMIT
READY

09/09/2008

3834 PROFESSIONAL WAY IF
EAST SIDE [FRONT OF BUILDING

PUMP TECH

Phone:

.PUMP TECH AnON: BERRY

Phone:

P.O. BOX 51259, IDAHO FALLS, IDAHO 83405 83405
PRINTCRAFT PRESS

Phone:

NEW SEWER UFT STATION & 4 INCH SEWER CONNECTION

Occupancy:
Use:

Type:
Valuation:

Total Calculated Fee:
Additional Fees:
Total Permit Fee:
Payments:
Balance Due:

$1,000.00
$0.00
$1,000.00
$0.00
$1,000.00

NEW
$0.00

·.:\U, 2008

RE:

Proposed ConstTuction of One Underground 4 Inch Sewage Pipeline Encroacllment
Between ?v1ile Posts 181.8 and 182,2011 the Montana Subdivision/Branch at or near Idaho
Bonneville
, Idaho

A (lached are
of an
covering your use of the Railroad
s
of
way. Please execute the attached documents It\T DUPLICATE and return in the enclosed self-addressed

An origmal copy of the fully-executed document ,,;rill be returned to you, when approyed and
the Raih-oad
Q

"

Payment

111 the amount of Fourteen Thousand Seyel1 llundred Dollars ($14,700.00) is due and
to Umon Pacific Railroad Company upon your executIOn of the agreement Please
with Folder No. 02516-20 noted on that document. If you reqUlre
your
you may consider this letter as a formal bill and that 94-600132:i 1S this
's correct Federal Taxpayer Identification Number.

You must proyide a Certificate of Insurance \\'11ich meets all

as ourlmed

111

Exhibn

C of the
"In
a Railroad rrotective Liability Insurance (RPLI) policy must be proYided by the
Licensee or its Contractor, which must be in effect for the entire installation period.
the
Licensee's Contractor is to pron'de this coverage, include a statement to that effect with 1he
relurned

5-585
Union Pacific Railroad

Real Estate

1400 Douglas Street

Stop 1690

Omaha, Nebraska 68179-1690

ix. (402) 501-0340
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SEWER HOOK UP

II
il

23171

INTCRAFl PRESS - Wall',) FJII(5, ide,;I!) 83402
~,\jION

lxl(e

7/16,' 2008

PACIr:IC RAILROAD
Reference
Type
APPLICATION FEE
6111

SEWER HOOK UP

7118/2008
Original Amt.

-1,05500

Balance Due
Discount
1,05500
Check AmQunt

Payment
1,055,00
1,05500

10550C.

EXHIBIT F

:;-591

Transcript of the Testimony of David M. Smith,

CPA,CVA
Date: December 17, 2008
Volume: I
Case: PRINTCRAFT PRESS v. SUNNYSIDE UTILITIES
Reporter: Sandra D. Terrill, RPR, CSR

Printed On: September 29, 2009

T&T Reporting
Phone:208/ 529-5491

Deposition of:

David M. Smith r CPA r CVA

December 17 r 2008
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Q. -- CTR?
A. ByCTR.

Q. Do you know who at CTR placed those
phone calls?
A. I think Lawry, but I'm not positive.
Q. Do you know why there's not an
easement cost under options 3 and 4?
A. It's included in the "legal per phone
calls."
Q. How do you know that?
A. Because I asked.
Q. SO in option 3 -A. I think that's why there's -- the
easement per phone calls and legal per phone calls,
I think that's the two different law fimls.
Q. I'm sorry. I'm not sure I understand.
A. They're kind of the same thing, two
different firms.
Q. Two firms gave you the same quote for
easements of $2,800?
A. For different parts of it. One finn
gave the 28 and then the other finn for their part
of the work gave the line for "legal per phone
calls."
Can you help me understand the

g.
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Q. They?
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A. The plaintiff. I was really kind of
hoping by the time we go to trial this will all be
done, and so instead of estimates we'd be looking
at actual hard dollar amounts.
Q. That's your hope as you sit here today
is that -A. Yeah. But it's not looking like that
because I don't think that anything has progressed.
I mean, it may have. I don't know. As of the 24th
there was just the lift station, and I haven't
driven by to see if anything has happened one
direction or the other. But, ideally, walk in the
courtroom, it would be nice to have hard dollars
instead of estimates.
Q. SO help me understand what "additional
legal" is under the Miskin option and where that
number comes from.
A. Same thing, legal firm.
Q. SO why are there two sets of legal
fees required under Miskin's property and no legal
fees required under -A. Under that option there was -- it
involved different law finns.
Q. Okay. So easements per phone call,

Page 83
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difference between "easements per phone calls" and
"legal per phone calls"?
A. It's really the same thing. It's the
legal work involved in obtaining the easements.
TIlere isn't anything in it for actually paying for
an easement. Actually, if you have to actually pay
the landowner for an easement, there isn't anything
in here.
Q. TIlOse costs aren't identified in here
at all?
A. No. They're assumed to be very good
natured and will let you do this if we get the
legal work done.
Q. On what do you base that assumption?
A. I don't have anything for cost of the
easements.
Q. Did you have any contact with
Mr. Miskin regarding the cost of the easement to go
through his property?
A. I did not.
Q. Was any infonnation provided to you by
Printcraft regarding what Mr. Miskin would require
to be paid in order to grant an easement?
A. Not for the easement itself. I'm not
sure that they know at this point in time.
.
'
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that's one law firm. And additional legal, that's
a different law finn?
A. Correct.
Q. But this information all was gathered
by you?
A. No. They both have the same footnote
there, obtained by phone calls to the attomeys for
estimates of fees by CTR Development.
Q. By CTR. So you didn't recover any of
this infonnation yourself? These are just
estimates given to you by CTR?
A. For that line. Like, if you go back
to the opinion, it tells you that these are costs
put together by the plaintiffs. I went through
what they did do, questioned some things, took some
things out, asked why they didn't have some in
others, so it's a combination. They did a lot of
the footwork. But the phone calls I did not make.
Q. Did you question the infomlation at
all under the items of easement, legal, or
additional legal?
A. Yes.
Q. Did you seek additional documentation
for those numbers?
A. I did.
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necessary to do that, right? And that could come
right out of paragraph 2 on page 11 of your report,
right?
A. Well, if! were looking at that like
the value of the business, I'd go to perpetuity,
but given the facts and the ten-year lease, I'd
limit it to ten years instead of in perpetuity
because you would assume that they would have to go
someplace else or -- because when you're valuing
the business, you assume in perpetuity.
Now, forever is a long time, but when
you take the present value of that, it really is
only probably 40 or 50 years. But given the facts,
I would probably stop at 10 years.
Q. Okay. So you basically take the
annual cost to store the sewage and to transport
that, multiply it by 10, and discount it back to
present value, correct?
A. Yeah. Take the cash flow expenditures
and take the present value of the cost to capital.
Q. Based upon your knowledge of the
business, what would you use as a discount factor?
A. Well, that would be an estimate. I
know they're heavily borrowed, which would really
lower their cost tocap
I would expect it to
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Exhibit *-004?
A. Yes.
Q. All right. We talked a little bit
about feasibility without really defining the term.
Is there an accounting definition of the term
feasibility?
A. Well, from a bean-counter aspect, it
would be is it -- does the cash flow? Feasibility
from an accounting aspect is usually taking your
company's cost to capital and looking at a proposed
transaction and is it -- do you make more than your
cost to capital. Then it's feasible.
Q. And so the concept being that given
enough money, pretty much anything is feasible.
But the real issue is whether it's reasonable from
a business standpoint, right?
A. Given that definition, something may
be possible but not feasible because it exceeds
cost to capital.
Q. Okay. So when you're talking about
feasibility in an accounting standpoint, there's a
fairly specific term?
A. It would be whether it's -- a good
business decision is usually based on will it make
money, and that is the point of where if it makes
Page 133
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be probably between 15, but 1-- 10 to 15 percent,
but without actually sitting down with a balance
sheet and calculating it, I don't know. They
should start out at about 25 percent, but they're
borrowed heavily, which would bring it down to
probably 10 or 15. But it depends on the discount
rate. It depends on the interest rate on the
loans, the amount of the loans, and the amount of
capital.
Q. Okay. Once you figured out that
discount rate, you could very easily give us a
present value to continue to store the sewage and
transport under the current system that they've
got, right?
A. Yes.
Q. All right. Now, you indicated, I
believe, in that spreadsheet -- again, it's Exhibit
*-004 -- that you have not included any costs to
obtain easements if, in fact, those costs are
required to do the hookup to the city. You're
basically saying those are zero?
A. Correct.
Q. If, in fact, somebody decides they're
willing to give an easement to Printcraft, would
that cost necessarily have to be then included in
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more than what it costs you to invest money.
MR. GAFFNEY: All right. I think that's
all I've got for right now. I am going to reserve
the right -- again, this goes back to the defense's
various -- quite frankly, at this point I'm not
real sure what kind of mitigation arguments you're
making, but I'm going to reserve the right to amend
his opinion to do a status quo valuation based upon
current practices, the costs of those practices,
and present a discounted value -- CUlTent value as
to what it would cost to maintain the system as it
IS. With that, I think I'm done.
FURTHER EXAMINATION
BY MR. FULLER:
Q. Do you have an opinion today as to the
cost to continue to store and dispose of the waste
generated by the Printcraft Press building?
A. No.
MR. FULLER: Then we would note that we
would reserve the right to take a supplementary
deposition in the event you detennine to modify his
report.
MR. GAFFNEY: I'll stipulate to that. I
don't have a problem with that.
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Transcript of the Testimony of:
Rule 30(b)(6) - Travis Waters
Date: December 22, 2008
Volume: I

Case: PRINTCRAFT PRESS, INC. v. SUNNYSIDE
UTILITIES, et al

Printed On: September 29, 2009
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Deposition of:

Rule 30 (b) (6)

- Travis Waters
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THE WITNESS: No. Just-THE REPORTER: Just the last one?
THE WITNESS: Yeah.
(The last question was read by the
reporter.)
THE REPORTER: Do you want the one
before that?
THE WITNESS: Yeah.
(The next-to-last question was read by
the reporter.)
Q. (BY MR. FULLER) To which you responded
"No," and then I asked if anyone else at
Printcraft would have such knowledge.
A. Not that I know of.
Q. Is the City of Idaho Falls willing to
allow the building Printcraft occupies to
discharge directly into the main line leading to
the Idaho Falls sewer treatment plant?
A. Yes.
Q. With whom have you -- with whom has
Printcraft -- I'm sorry.
By whom at the City has Printcraft been
told that fact?
A. Chad Stanger and David Smith.
Is Printcraft

to acquire an easement to allow it to connect the
building to the City ofIdaho Falls sewer main
lines?
A. Yes.
Q. Okay. With whom is Printcraft
currently in negotiations?
A. Mark Miskin and Utah -- or Union
Pacific Railroad.
Q. Okay. Can you tell me what the status
is of the negotiations with Mr. Miskin to acquire
an easement?
A. It's in Mark Miskin's court. He's
contemplating it -- or he's supposed to get back
with me.
Q. When did you last speak with
Mr. Miskin?
A. Four or five weeks ago.
Q. And you're waiting for him to get back
to you?
A. Yes.
Q. Is there a proposal that Printcraft has
made that you're waiting for Mr. Miskin to
respond to?
A. Yeah. We've thrown out three or four
different ideas in hopes of him taking one of
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them and making it work.
Q. Okay. Can you state for me the most
recent proposal submitted by Printcraft to
Mr. Miskin to obtain a sewer line easement?
A. I don't recall.
Q. \\1110 would know?
A. Mark Miskin.
Q. Okay. Is this cost to connect -- to
acquire an easement an expense that you are
seeking reimbursement for from Sunnyside?
A. Yes.
Q. Okay. What preparation have you made
to attend this deposition to testifY regarding
that damage claim?
A. I believe it's in Dave Smith's
information.
Q. Okay. Other than Mr. Smith's report,
have you made any other preparation yourself to
testify regarding the status of these easement
acquisitions?
A. Well, the status is kind of an unknown
right now.
MR. GAFFNEY: And I'll represent that
nobody has given us any concrete numbers.
Q.
MR.
Let's talk -Page 482

1
2
3

4
5
6
7
8
9
10
11
12
13

4
15
16
17
18
9

0
2
3
24
25

we've spoken about Mr. Miskin. What's the status
of your negotiations with the Union Pacific?
A. I am not sure.
Q. Is there a proposal for which you're
waiting a response from the Union Pacific that's
been submitted by Printcraft?
A. I don't recall.
Q. What is the next step to occur in those
negotiations to obtain a sewer line easement?
A. I don't recall.
Q. Who would know?
A. I'm just going to pull the file out
once I've exhausted Mark Miskin.
Q. SO, again, this is an area to which
you're not prepared to testifY today?
A. 111ere's just no data there. 111ere's
no -- there's nothing there.
Q. Okay. You would agree that if you are
required or able to obtain a sewer line easement
through property owned by the Union Pacific, you
would expect Sunnyside to pay that cost?
A. Yes.
Q. Can you tell me what that expected cost
is with regard to the Union Pacific easement?
A. No.

.5"597
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Transcript of the Testimony of:
Travis Waters CTR Management
Date: January 14, 2009
Volume: I

Case: PRINTCRAFT PRESS, INC. v. SUNNYSIDE

UTILITIES, INC.

Printed On: September 29, 2009
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Deposition of:

Travis Waters CTR Development

January 14, 2009

Page 26

Development.
Q. My question is only as to Mr. Waters.
Does Mr. Waters possess any contractual licensure
issued by the State of Idaho'?
A. As an individual, no.
Q. The document also identifies the owner
7
of the property as Waters Land and Cattle, LLC. In
8
September of 2005 did Waters Land and Cattle, LLC,
9
still have an ownership interest in the property?
l O A . I don't believe so.
II
Q. Why was the property identified as
l2
being owned by Waters Land and Cattle, LLC?
l3
A. I assume this was filled out earlier
l 4
or was sitting in Bonneville County's files until
l5
we met the requirements for the inside of the
l6
building. I don't know why that would have been
1 7
filled out.
18
Q. Is your signature located anywhere on
1 9
this document?
2 0
A. No.
21
Q. Did Travis Waters fill out any portion
2 2
of this document?
2 3
A. No.
24
Q. W110 filled it out on behalf of CTR
25
Dt ,1. ,~ len
1
2
3
4
5
6

Page 28
1
2
3
4
5
6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

occupied by Printcraft Press?
A. Not that I'm aware of.
Q. Can you state for me what actions are
currently being taken by CTR Development with
regard to replacement or location of any sewer
lines on the parcel now occupied by Printcraft
Press'?
THE WITNESS: Read that over for me.
(The record was read.)
THE WITNESS: CTR Development isn't taking
any actions.
Q. BY MR. FULLER: Can you explain for me
why this request was submitted?
A. I can't.
Q. Before I handed you this document, did
you have any personal knowledge regarding this dig
line request?
A. No.
Q. Do you know who submitted this
request?
A. I don't. Is it Don Hansen, KM Service
Company?
Q. Is KM Service Company a service
provider to CTR Development?
A. I don't know. Not that I '.cWn17P
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A. I believe

La"ll)'

Wilde.

notice provision contains the same language we just
read with regard to certificate of occupancy. My
question is at the time this permit was issued in
September of 2005 was any statement made by any
representative of Bonneville County indicating that
a certificate of occupancy was not required prior
to Printcraft Press moving into the building?
A. Not that I'm aware of.
Q. At the time this permit was issued,
what did CTR understand was its obligation prior to
obtaining a certificate of occupancy?
A. To complete the construction and have
all the inspections done.
(Exhibit *-008 marked.)
Q. BY MR. FULLER: Handing you what's
been marked as Deposition Exhibit *-008. 111is is a
dig line request issued just this week with regard
to the property upon which Printcraft Press is
located. You'll notice it shows on this document
that the excavator owner is CTR Development.
Has CTR Development submitted a
request during January of 2009 that there be a
location of utility lines on the parcel now

5tntreport@ida.net
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Q. Has CTR Development ever acquired
construction or excavation services from either Don
Hansen or KM Service Company?
A. I don't believe so.
Q. Does CTR Development currently play
any part in actions to connect the building
occupied by Printcraft Press to the City of Idaho
Falls sewer system?
A. No.
Q. Has CTR been consulted by any
representative of the owner of the building, J&LB
Properties, regarding connection of the property to
the Idaho Falls sewer lines?
THE WITNESS: Read that over.
(The record was read.)
THE WITNESS: Not that I'm aware of.
Q. BY MR. FULLER: Has CTR Development
obtained any easement from Union Pacific Railroad
allowing placement of sewer lines for purposes of
connecting the building occupied by Printcraft to
the City ofldaho Falls sewer system?
A. No.
Q. Has any permission been granted to CTR
Development to bore under the south Yellowstone
Highway in order to connect the building occupied

600
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by Printcraft Press with the City ofIdaho Falls
sewer lines?
A. No.
Q. Has any easement been granted by
Miskin Scraper Works or Mark Miskin personally to
allow the connection of the building occupied by
Printcraft Press to the City of Idaho Falls sewer
lines?
A. Not that CTR Development is aware of.
Q. Are you personally aware of any such
easement?
A. No.
Q. Has any permission been granted by any
other property owners within Sunnyside Industrial
and Professional Park -- let me restate that
question.
Has any easement or right-of-way been
granted by any owner of property within the
Sunnyside Industrial and Professional Park to allow
the connection of the building occupied by
Printcraft Press to the Idaho Falls sewer system?
A. Not that I'm aware of.
Q. Has anyone on behalf of CTR
Development been attempting to negotiate to obtain
such an easement?
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THE WITNESS: Read that one.
(The record was read.)
THE WITNESS: No.
Q. BY MR. FULLER: You previously
testified that there was an agreement for
Printcraft Press to occupy the building before the
building was sold to J&LB Properties. Can you
explain for me the terms of that agreement?
A. Printcraft Press made a commitment to
CTR Development to occupy the building if CTR
Development built the building to their specs and
in a location that was advantageous for Printcraft
Press to be in.
Q. When was that agreement reached?
A. Probably around January '05.
Q. SO it was-A. '04, somewhere in there.
Q. It was reached before an application
-- if you look at Exhibit *-004, was that agreement
in place before Exhibit *-004 was submitted to
Bonneville County by CTR Development?
A. Yeah. CTR Development wouldn't have
been brought into it if there wouldn't have been
that understanding. Waters Land and Cattle would
have continued on with the project.
....

What were the other intentions of
Waters Land and Cattle for development other than
construction of Printcraft's building? What were
the alternatives?
A. Is that a Waters Land and Cattle
question?
Q. I guess.
A. Save it for Waters Land and Cattle.
Q. Is it correct that CTR Development had
agreed to allow Printcraft to occupy the building
before any construction was begun?
A. Yes.
Q. What were the tenus of that agreement
with regard to payment by Printcraft Press for use
of the building?
A. 111ere was an understanding that
Printcraft had to be close to what our payment was
in the last building for similar amount of square
footage.
Q. What was the amount of rent that
Printcraft was paying in the previous building?
A. I don't recall.
Q. You indicated one of the tenus was it
had to be comparable?
A. Right.
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Q. What number did it have to be
comparable with?
A. I don't remember the exact number. It
was around 4,500, 5,000 dollars.
Q. That was per month?
A. Yes.
Q. What square footage was Printcraft
occupying at the previous location?
A. I don't know.
Q. You just indicated that one of the
terms was that the space available in the new
building had to be comparable with what was used in
the old. What number were you using as a
comparison?
A. I don't know.
Q. What's the square footage in the
building now occupied by Printcraft?
A. Let's see, 2,500 upstairs and 15,000
square feet downstairs.
Q. The penuit marked as Exhibit *-007
shows anticipated square footage on the main floor
of 20,000 square feet. Is Printcraft occupying all
of that 20,000 square feet currently?
A. No.
Q. In comparison to the 15,000 main floor
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1/12/2009

Time, 10,12 11M

To, SNYS

line Idaho

@ ,9,12085228949

Idaho Di g Line
IN0 TIC E 0 FIN TE NT TOE X CAVATE

Header Code:
Request Type:

Ticket NO:
2009030089 Seq. No : 2
' UPdate of:
Or ig i nal Call Da te :
01/12/2009
Transmit Date:
01/12/2009
ocate By Date:
01/14/2009
[
Co mpany:
KM SERVICE COMPANY
contact Name:
DON HANSEN
~;!\ lte rna t e Contact:
IBest Time to Call:
Cell Phone:
(208)521-2980
fmai1: kmservicecompany@yahoo.com

l

Istate: ID
Address:

County: BONNEVILLE
3834, PROFESSIONAL WY

OP:

260

(208) 523-6978

Contact Phone:
Alternate Phone:
Fax No:
Pager No:
City:

001

STANDARD LOC ATE
REGULAR

10:09:08 AM
10:11:52 AM
10:09:00 AM

Time:
Time:
Time:

PaQe.

(208) 523-6978

IDAHO FALLS

~~a;=;~e~~~ersecting

Street: AMERICAN WY
Intersecting Street:
ubdivision:
Longitude: -112.05611775
atitude: 43.46506550

2nd

cation of Work: LOCATE ENTIRE PROPERTY FRONT, BACK AND BOTH SIDES
OUT TO & INCLUDING THE R/O/W & FROM THE W SIDE OF
THE PROPERTY OUT TO & INCLUDING THE RAILROAD
TRACKS - PREMARKED IN WHITE PAINT - PLS USE FLAGS
DUE TO WEATHER CONDITIONS
r k s: THIS IS AT THE PRINT CRAFT BLDG
e of Work: REPLACE SEWER LINE
Legal Given:
r ivate Property: Y
Street:
Y
. sement:
Y
Mechanical Boring;
Premarked:
avatar/Owner; CTR DEVELOPMENT
ding to: (listing of utilities tkt sent to)
SIDE
QLNID11
TCIIF11
IGCll

Blasting:
Y

RMP11

FOR MEMBER USE ONLY
2009030089
,__________________ Date of Location

vator Notified
t if i e d by:

(Not located)
Who Notified
,__~~~~~~~~~:_ _ _ Da t e :
'--T-1-:-'m-e-;-----

j-

6C2

Exhibit NO.,,--=8_ _

Date: HI') , D0
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